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TYTHES or TYTHING: 
Nun Tws Books. 
The firſt ſheweth the Order every Parſon, 


Vicar, & c. ought to obſerve in obtaining a Spiritual 
Preferment, and what Duties are incumbent upon him 
after the taking the ſame, and many other things 
neceſſary for every CLERGY-MAN to know 
and obſerve. ; 


| Offering, Mortusries, and other Church-Duties are to be paid, 
as well in LONDON as elſewhere, and as well by the Canon as 
Common and Statute- Laws, and in what Courts and Manner 
they may be recovered, what Charges they are ſubject to, and 
many other things concerning the fame ; neceſſary for 
CLERGY-MEN, and Al others to know. | | 


The Sixth Edition Corrected, and much enlarged in many 
particulars through the whole Book, with a Table, &c. 
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The ſecond ſhews, in what manner all Sorts of Tythes, j 
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Printed by the Aſſigns of Richard and Edward Atkins, Eſqs; | | 


| for Richard Hare at Gray;-Im-Gate. 1703. 
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TO THE 


RIGHT. HONOURABLE 
AND 


IGHT REVEREND 
Father in G OD, 


LHOMAS 


Lord Biſhop of : 
Lichfield and Coventry. 


My Lord, 

- Thought to have ſent 
this Trifle into the 
World without Patron 

or Author's Name to it; 

ut tis well known, how ſean 
lalous it is to that Child whoſe 
1 2 3 Parent 
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The Epiſtle 


Parent is aſhamed to own it 
I therefore reſolved to run 
the (en ſure of a Critical 
World: And then obſerving 
how ancient Dedications hav 
been bath by Greek and La 

tin Authors, and that the) 
are continued to this Dai 
thr -oughout all Chriſtendom, | 
reſolved not to be f. ingular þ 
And conſidering that this lith 
tle Undertaking Was perfor 
med at the Requeſt of ſome Re 
verend Clergy-men of . Your 
| Lordjhip's Dioceſs, and that if 
Was Nurſed up to what it ii 
now preſented to Your Lord 
ſhip there likewiſe,” I concei 
wed it could not challenge: the 
- Patronage of. any other mor! 


A per 


O..., . 


| | Deilicatory: 
it ie than of Your Lord. 


71 ſhip ; and therefore fuch as 
ical it , J here humbly preſent 
vin it to Wur Lordſhip. My 
av Lord, At firſt J defigned no 
Lal more, but the Second Part of 


hey what it now ig; but obſer- 
Day ving Your Lordſhip' 5 diligent 
and great Care at Your Lord. 


5 
1 (hip's Primary Viſitation at 
i. Derby againſt Simony, Dila- 
for pidations and Nonreſidence, 
Rel the Three great Peſts in the 
0 Church, I added T hree Chap- 


ters upon thoſe Subjeits ; and 
after adding one thing after - 
another, it came to make a 
diſtindt Part of this Work 
alone. My Lord, Tour Lord. 
ſhip has had many Honoura- 

Es A + lie 


12 , 
" Lode 2 Hacket, with 
er indefatigable Induſtry 

did he repair, or rather Re. 
edify the Church at Lich. 
field, which he happily. lived 

to 4% * 4 Work could 

hardly. have been. performed 
by an other. How circum- || 
ſpectij, prudently and dili- | 
gently did he govern his 

Church, never abſenting him- 
felf, unleſ, in His Majeſty's 

and Countries Service * How % 
conſtantly did he viſn and | 

preach throubh his Dieceſs* Ml 

A Religious * Pattern for 4. L 
1:5 i 


my 


Diedicatorñ. 
his. Clergy. What great In. 
fight had he both in the Civil, 
Canon and Common Laws , 
that related to the Church- 
Government ? - How oft did 
he fit in his Confiſtory to ſee 
Fuſtice done? Nay, what 
did he neglet, that became 
a worthy Prelate to do? 
And for his deep and pro- 
found Learning in his Fun-. 
- I Zion, certainly few exceed. 
ed Him, if I have any 
Judgment. My Lord, I 

Y have obſerved Three things 
¶ perpetuate Mens Memory to 
Poſterity, Children, Learned 
3 Writings, and Publick aud 
Eminent Buildings, he was 
ortunate in them all; He 
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The Epiſtle 
has left a Worthy Son to In-. 
Herit his Name, Vertue and | 
Temporal Eſtate; He has | 
left many Learned Works | 
for. the benefit of Poſterity, | 
whereof ſome are already 
made Publick ; and be has | 
made himſelf no leſs Eminent | 
by his Publick Buildings, 
witneſs his Cathedral Church | 
at Lichfield, and Fri 
College in — — | 
where he had his Education ; | 
beſides many other Works of 
Piety and Charity in thoſe few 
gears be was Biſhop. My 
Lord, God hath not yet bleſs 8 
you with Children, but may | ; 
in good time, to preſerve Your 
Name : And 1 have heard 
| * ' 


; 
I Dedicatory. 
- BY Your. Lordſhip. intends ſome 
d | 2 Eminent 6 Works For the Pub- 
5 & lick; and that Your Lordſhip 
S 8 bath reſolved to go on, where 
„Jour Predeceſſor left; in 
y Building a Palace for your 
el, and Succeſſors; I have 
1 great reaſon to believe, having 
> 8 beard your Lordſhip ſo often 
D il declare you would do it: and 
- 8 Having laid your Hand to the 
S Plough in preparing ſome 

Materials towards it, I know 

you will not look back : I have 

heard your Lordſhip declare 

how much you delight in Hoſ- 
pitality, which can never be 

Jo ſplendid as in a Palace of Tit 1.8. 

your own Building: And 
hereby your Lordſhip will make 


Your 


Er 


The Epifl ec. 


Your ſelf as Eminent in ibe 
next Ae, 4s Your worthy Pre- 


arceſſor is im the preſent, than 


which nothing can be greater 
ow Malin Gs, ond or —_— 
5 wy Honoured * 1 


«+. 


Your Lordſhip s moſt dutiful Son, 


| and moſt obedient Servant, 


S. DoE CCR. 
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Jo the Parſons, Vicars, and 
the reſt of the Reverend 
Clergy of the Church 
of Engl ant. 


\ UR kind Acceptance of the 

former Impreſſions of this 
| Book, has encouraged me this Sixth 
time to appear in Publick, The firſt 
was hurried to the Preſs ſo haſtily, 
that J had not time ſeriouſly to peruſe 
it, whereby ſome things were ſlipt in 
the Copy; and my being far from 
the Preſs, occaſioned many Miſtakes 
by the Printer. In this, and the 
latter, ſomething more Care has been 
taken. The only eſſential Overſight 
iu the firſt Impreſſion (which T have 
yet diſcovered ) was in the Sixth 
Chapter of the Firſt Book, which J 


Ws 
1 14. 


muſt ful 4 may. be corrected by 
this. T added many things to the 
Second, Third and Fourth Editions, 
with Three whole Chapters ; and 
mam things to this. Pour continued 
kind Acceptance makes me think. my 


Labour well 1 


a 


=_ Ec fic Valete. 
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* 


TO THE 

d Courteous Reader. 

d 1 | 

* T is obſerved in the Second 


Part of Sir Edward Cole s Re- Co. 2. 44 b. 
ports, in the Biſhop of Minche- 11 Coca. 
ſter's Caſe, that there were two 
great Perſecutions of the Chri- 
ſtian Religion, the one under 
Diocleſian, the other under Fu- 
lian the Apoſtate: The firſt by 
murdering the Prieſts, that by 
their Preaching advanced the 
Chriſtian Religion: The latter, 
by ſpoiling the Church of its 
I Nevenues. The former contrary 

to expectation advanced, and 
not ſuppreſſed Religion: For 
it has proved in all Ages, that 
Canguis Martyrum eſt ſemen Eccle- 
%, for the patient ſuffering of 

ſo many Martyrs of the Primi- 

tive Chriſtians. gave the World 
| a a 
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poor Chriſtians had ſome ex- 


People ſaw there was nothing left 3 


Altar, it diſcouraged them to 
Study that advanced 


troduced great ignorance of the 


2. Cor. i 1.9. 


by his Labour, that he might 
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very Prieſthood it ſelf. And though 


T0 the Reader. I 
a ſufficient Teſtimony, that thoſe Ml 


rraordinary Divine Aſſiſtance to 7 
undergo with Patience fo much 
Cruelty, that no others durſt 
put themſelves unto the trial of. 
But the taking away the Reve- 
nues of the Church, Martyred i 
the Prieſthood it ſelf, and ſtruct i 


at the Foundation: For when 


but Perſecutions , no Suſtenance 
for thoſe that Miniſtred at the 
breed their Children up to 2 1 
them to 
nothing but Danger; which in- 


true Knowledge of God and Re- 
ligion: So that as one killed the 
Prieſts, the other deſtroyed the 

the Apoſtle St. Paul got his Living 


not become burthenſom to his 


To the Reader: 

Proſelytes , yet the ſame Apoſtle 

tells us, that the Labourer is worthy 2 Cor. rr. 
WW of his hire; and that by the Law z 48. 
of Moſes, The Ox was not to be Matth. 10. 
muzzled that treads forth the Corn: 1 Tim. yy 
And by way of Expoſtulation in 18. 
another place; ſays, Who goes on 2 Cor. 9. 
warfare at his own Charge? Who 9% 
plants a Vineyard, and eats. not of 
che Fruit thereof? And who feeds 
ts Flock, and eats not of the Milk 

¶ thereof? For be that ploweth ſhould 

the | plow in hope , and he that threſheth 
hould be partaker of his hope. And 


again, ſays he, Is it a great thing, 


to ¶ that thoſe that ſow to you ſpiritual 
in- things, ſhould reap carnal * And 
the do you not know ( ſays the ſame 
Re- Apoſtle) that they that Miniſter 


about holy things, live of the things 


the Ne, the Temple? And that they that 
ugh wait at the Altar, are partalers with 
ving the Altar? For fo hath the Lord 
ioht ordained, That they that preach 


the Goſpel, ſhould live of the Gof- 
„„ bel. 


. Apoſtles, where it is ſaid, That a? | 
many as were Poſſeſſors of Houſes or 


Lands fold them , and brought the 


laid them down at the Apoſtles feet 


Houſes and Lands, and laying 


that they will rather detain thar | 
Primitive Chriſtians continued, | 


is the Law of Tythes or Tything : 


To the Reader, | 
pel. What effect this Doctrine 
wrought amongſt the Primitive 
Chriſtians, you may read in the 
fourth Chapter of the Acts of the WM, 


prices of things that were ſold, and 


and diſtribution was made to every 
man according as he had 'need. But 
the Chriſtians of this preſent 


Age are ſo far from felling their 


the price at the Apoſtles feet, 


from the Clergy, which by Law | 
and Right is due to them. But 
certainly, had the ſincerity of the 


ſhould never have needed to 
have ſet Pen to Paper upon this 
Subject I am now about, which 


A Duty eſtabliſhed by the __ 


To the Reader. 

f this, as of other Nations, for 
he maintenance of the Secular 

Plergy, and for their ſake it is 
What I have undertaken this 
ork. There was a Tything 
able publiſhed many years ago 
by a Bachelor of Laws, wherein 
e has Learnedly ſet forth the 
manner of Tything by the Ca- 
on and Eccleſiaſtical Laws: But 
hoſe Laws and the Common 


/ / Þ ane. £ as. 


aus of this Realm differing in 
nanny things, wherein the Com- 
5 on Law is to be preferred; that 
g [ything Table has often led both 


arſon and Pariſhioners into ma- 
Errors: Beſides the ſeveral. 
Diſcharges from Payment of 
ythes, either abſolutely, or /ub 


oodo, of divers Lands in Enzland,; 
O y che Statures or Common Laws, 
is 


takes great alterations here from 
he Canon Laws. To rectify which 
ind (as near as may be) to recon- 
tle the Canon and Common Laws, 
"SA 1 


To the Reader. 
2 did w the perſuaſion of ſom : 

Reverend Divines, firſt make ſom: 
Animadverſions upon that Tyrh.l 
ing Table: But when I had dont 
that, conſidering there were ma. 
ny more things in relation to. 
Tyrhing, that I could not conve. a 
veniently apply to the Text, con. 
cerning Preſcriptions, Cuſtoms, Com- 
poſitions, and other Privileges, 
beſides the Laws concerning 
Offerings, Mortuaries, and other 
Churc Duties „fit for all Men 1 
to know, as well Lay as Clergy 
I adventured upon this lar 0 
Work. Which I the rather | 
becauſe I do not find any TI N 
that hath Publiſhed any compleatY I. 
Work in this kind, or to reconcile 
the Common and Canons Laws, 
that kind of Learning lying dil- | 
perſed in our Law Books; | had 
therefore in favour of Hy Par- 
ſons and Vicars, taken up-a for- 
mer Reſolution, and adventured 
to 
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= To the Reader. 

wy 1 expoſe my ſelf tO the publick\ 

me enſure. And though I cannot 
nl romiſe any perfection in this 
n Work, yet I dare preſume to ſay, 
a. t is the moſt perfect Work of 
Wis nature yet extant ; though 
vegan pretend to nothing of it 
N-Wut the Errors and Miſtakes , 
m. Arhich 1 will be thankful ro any 

* ody that will friendly correct, 
ing at I may make it more exact in 
ner future Edition, if I have encou- 
len gagement. The hinderance of 
2) Jonverſing with the Learned, by 
ah Faſon of my Retirement to the 
ich ountry, and not having ac- 
ner es to any publick Libraries, 
eatgach hindered me of ſome helps I 
ile Wight have had thereby. Perhaps 
"WF may not be ſo acceptable to 
lil Mole in whoſe Favour I have writ 
120 oF, becauſe it comes from the Pen 


ar- one who profeſſes himſelf a a 


AY ' | . 
ar- ommon Lawyer: But in my 
red Widgment, in this Nation, wherein 


o 3 


Selden. 
Præf. ad 
Hiſt. de 
Dec. 20. 


that I have at large ſer forth the 


are free d from the Payment of 


cannot be fo privileged, and 
hat Preſcriptions. and Modus de- 


To the Reader. 


the Common Laws and Cuſtom; 8 
of the Country prevail again 
the Canon and Eccleſiaſtical} 
Law; this Subject is not alto-| 
gether improper , if not moſt} 
proper for a common Lawyer| 
And truly I have through this 
Diſcourſe dealt with as imparciall 
a hand as the Matter would] 
admit. And though the Clergy 
may think it to their prejudice, 


| 
e 
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ſeveral Diſcharges by which Lands 


Tythes : Yer in that I have gi- 
ven a clear Light, which Lands 


cimandi are not good, being well 
aſſured that there are more Lands | 
at this day eſcape Payment: of 
T ythes upon pretence of ſome 


* wh 
* 


KN 
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Privilege, to which they have no 
right, than thoſe that pay Tythes, 
and might legally be diſcharged. K 


* 
B | 
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oe 
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To the Reader. 
But when I have done my beſt 


endeavour to ſerve the Reverend 


Clergy, I cannot give them In- 
couragement to depend upon 
their own Judgments , grounded 
upon we thing here writ ; for 
though this may ſuffice to give 
them ſome light, what ſhall be 
due to them, yet I cannot hope 
by any thing I can write to nach 
them Lawyers ; for many Quere's 


will ariſe , that no foreſight of 


mine could give an Anſwer to: 


But this Benefit I hope they will 


receive by my Labours, that they 
may pur their caſe, and make 


their doubts known more perti- 


nently to the Learned. I had no 
ſooner finiſhed this little Tract 


concerning Tythes, but I conſi- 
dered that there were many other 
chings almoſt as uſeful for a 
32 Clergy-man to know, as the Law 
of Tythes : And though Mr. 


Hughes of Grays-Inm many years 
a 4 lince, 


e 
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To the Reader. 
fince publiſhed a learned Tract, 
which he Intituled, The Parſons 

Law; yet there are many more 

things neceſſary for a Clergy- | 
man to know, that are there only 
briefly, or not at all touched 
upon ; and of ſuch force, that 
they muſt either be performed 
and obſerved to make a Man a | 
compleat Parſon, or to make him 
none, though never ſo exactly in- 
ſtituted and inducted, if omit- 
ted. I have therefore in the firſt 

place, before I come to the Law 
of Tythes, ſhewed, what Simony 
is, and what danger thoſe run | 
themſelves into, that are guilty of 

it; what things every Parſon , 

Vicar,e*c. is to do before, at, and 

after his Inſtitution and Indu- 

ction, to make him a compleat 

Parſon, c. what Dilapidations 

are, and how puniſhable ; what 

Privileges the Clergy have at 

this day by the Laws of England 

OO what 


To the Reader. 

what Charge and Payments their 
Tythe and Church-Livings are 
ſubje& unto; what Cauſes of 
Deprivation have been allowed 
of by the Laws of England ; what 
Leaſes they may take or ſet, and 
what Statutes they may fall in 
danger of; and of Pluralities, and 
who is qualified to have them, and 
in what manner to be accepted; 
Non: reſidence, and many other 
chings neceſlary for every Clergy- 
man to know. I have divided 
the whole into Two Books, and 
them again into ſeveral Chapters 
and Paragraphs, and added a 
ſhort Table for the more ready 
finding of any thing in either. 
I have likewiſe added a Lift or 
Catalogue of all the Abbies and 
Priories that were valued in the 
Kings Books at 200 J. per Annum, 
or upwards, and which were diſ- 
ſolved by the Statute of 31 . 8. 
che Lands of which can only 
= 8 pretend 
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To the Reader. 

pretend to any Privilege to be diſ- 
charged of the payment of Tythes; 
in which I have rather choſen to 
write after Mr. Dugdale, being a | 
ſurer Author than Mr. Speed, in 
whom I have obſerved many Mi- 
| ſtakes. I muſt beg the Reader's 
Patience to correct the Miſtakes of 
che Printer, (which are too many, 
by reaſon of my abſence from the 
Preſs: ) And for my own, I ſhall 
take it kindly from any body, 
that will in a Friendly manner in- 
form me of them; for Humanum 
eſt errare; and — I may have 
cauſe to be aſhamed of them, yer 

J will never be aſhamed to amend. 


| l Pale. 
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The Contents of the ſeveral Chap- 
ters contained in the Firſt Part 
of this Book, intituled, The 
Parſon s Counſellor. 
Map. 1. Who may, or may not be a Parſon, Who may be a 
JJ Vicar, &cC. Page 1. Parſn. 
Chap. 2. How one that is a perſon fitly quali- How he mult 


fied to be a Parſon, Vicar, &c. ought to pro- proceed in ta- 
ceed in obtaining and accepting of @ Benefice, king 2 Living, 


- | „ 
Chap. 3. In what caſes it is neceſſary for the Jure Patrona- 
Biſhop to have a Jure Patronatus, and bow tus, 
to proceed in the ſame, and what is the force 
and effett thereof. Ds F. 


Chap. 4. How the Law food concerning Plus Pluralities, 


ralities before the Statute of 21 H. &. who are 
qualified within that Law to have Plurali- 
ties, and bow they ought to behave themſelves . 
in taking ſecond Livings, ſo that the firſt 
may not be made void. 7 ID 
Chap. 5. What Simony is, and ho (hall be ſaid Simony. 


tio be guilty of it, and what are the dangers 


| enſuing thereupon. 


= P-39- 
Chap. 6. What one is to do before, and at In- What he is to 


ſtitution, and after Induftion, to make him- do, at, before. 
ſelf a compleat Parſon. 67. and after Infti- 


Chap. 7. What is required further of Parſons, ration and Ts 


f | * duction. ] F#F 
Oc. after Induction, and what Nen-refidence — 


is, and the dangers incurred i thereby , an 
bat matter, will excuje the ſame, p.73. 
* Bo - ; r 


95 


* 


The Contents. 
Dilapidationn. Chap. 8. What ſhall be ſaid to be Dilapidations, 
FT and how the ſame are remedied an 5 
. 
Deprivation. Chap. 9. For whas cauſe a Parſon, Vicar, &c. 
may be depri ved, according to the Rules of the 
: Common Laws. TE | p.97. 
Leaſes. Chap. 10. What Leaſes a Parſon, Vicar, &c. 
8 may make of bis Glebe and Tythes, and what 
| Farms. Farms he may, or may not take, and within 
= |. | the danger of what other Statutes they may 
= fall. = p. 103. 
Privileges of Chap. 11. What Privileges are allowed to the 


the Clergy. Clergy by the Statute and Common Laws of 
this Realm, and what are pretended to by the 

"BD Eccleſiaſtical Laws. | p. 147. 
Churches. Chap. 1 2. How the Law ſtands concerning 
Chappel. Churches, Chappels, and Church yards , in 
Church-yar6%. hom the Freehold is, and how the Churches 
Seats. | 

Burials, and Chappels are to be repaired, and concer- 
Tombs. ning the Seats, Burials, Tombs, Coat of Arms, © 


and other Enſigns of Honour, in memory of the 
Dead; and of the Church-Ornaments, and at 
\ whoſe charge to be provided; and what reme- 
dy fer Treſpaſſes in the Church, Church yard, 
or in breaking up of Tombs, taking, carrying 
away or imbezelling any of the Goods, or Or- 


5 vaments of the Churcb, &c. p. 1 60. 
Parſonages. Chap. 13. Of Parſonages, Vicarages, Sine Cura's, 
3 and Donatives, and of the Endowments of Vi- 

ine Cura. | : 
Donative. carages, and how, and in what Caſes a Parſo- 
nage and theVicarage are to be reunited, and 
many other things relating to Parſonages, Vi- 
1 carages, Donatives, and Sine Cura's. p. 190. 
| —_— Chap. 14. What Reſignations and Permutations 


nion. are, in what manner they may be made, and 
| Conſolidation, Other matters relating to them, and of Unions 
and Conſolidations. 5 d 


The Contents of the ſeveral Chap- 
ters contained in the Second Part 
of this Book, intituled, The Law 

/ Ththes or Tything. 


i 8 1. What Tyt bes are, the ſeveral ſorts Ruid, ci 
4 and kinds thereof, and how they bicome Pler & quo- 


Aue. . Page 213. modo debet. 
Chap, 2. By whom, and to whom Tythes ought By whom, and 
to be paid. 212, to whom due. 


Chap. 3. Of what things Tythes are due to be What things 
paid, and in what manner the Tythes of Corn, ve tythable. 


Hay, &c. ara to be paid. 1 Corn, Hay,&c. 
Chap. 4. Where Jn, in what caſes the Tythes Wood. 
of Wood ought to be paid. p. 239. 


Chap. 5. Where Tyt bes are due for Herbage or Herbage. 
Agiſt ment of Cattle, and who is to pay it. 


. i 

Chap. 6. Where and in what manner the Tythes Calves, Milk, 
of Calves, Milk, Cheeſe, Mooll, Lambs, Cheeſe, Wooll, 
Pigs, &c. are payable,  Pp-251. — 855 

Chap. 7. In what manner the Tythes of Seeds, — 


Fruit, Maſt, Bees, &c. are to be paid. p.259. Maſt, = ky x 
Chap.8. Where and in bat manner the Tythes Honey. 
of Pigecns, Conies, Fiſh, Deer, and other Birds Things fere 
and Beaſts fetæ naturæ, are tytbable. p.200. . 3 
Chap. 9. Of what nature the Tythes of Mills Mills. 4 
are, and in at caſes payable. p. 261. Perſonal 
Chap. 10. Of Zyt bes of Hawking, Hunting, Tyrhes, Hun- 


. 2 . , 1 Y : ting, Hau kin E 
Fiſhing, Fowling, Cc. other perſunal Fithing, Fowl: 


T1i9es. ED | ; p.263. ing. &c. 


ce 


Tuna P- 
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Nomeſtick Chap: 11. Of Tythes of Ducks, Geeſe, S Want, 


Birds. Turkeys , and other domeſtick Fowls and 
Birds. NET p. 264. 


Of chat things Chap. 12. Of abi things Tythes are net due 


Tythes are not 


__ by the Common Law . p. 264. 


Cuſtoms. Chap. 13. What force Cuſtoms have in the 


form and manner of Tything, and in diſ- 


charging the payment thereof,and the difference 
bet ween Cuſtom and Preſcription. p.266. 


cpu in the Chap. 14. What Privileges the Parſon, Vicar, 


for drying, making and carrying away the 
| ſame. | | 5.2 * 


5 „ 
oOo what Chap. 15. To what charges the Glebe and 


p. 275. 
Midas deci- Chap. 16. How far Preſcription will prevail 


in the manner of Tything, and in what caſes 


charge ſubject. Tyrhes are ſubject. 
manai. 
; 2 Modus decimandi, will bind the Par- 
| | OY 
Hos to be Chap. 17. How a Modus decimandi may be 
deſtroyed. A deſtroyed. | 3 - 31 6. 
How to be Chap. 18. By what Conveyances and Names 
238 Iytbes may be granted, demiſed, & c. and 
3 what Demiſes and Leaſes may made by Par- 
ſons, Vicars, and other Eccleſiaſticks, Oc. are 
1 5 p. 317. 
' Barfen Chap. 19. What barren Lands are free*d from 
Ground. payment of Tythes within the Statute of 
6.6. 13. | | p. 3 19. 
Chap. 20. What a Real compoſition is, and in 
what caſes Lands ſhall be free d from the pay- 
ment of Tythes thereby. 4. 
Monaſtery Chap. 2 1. What Monaſtery Lands are, or may 
Lanes. be freed from payment of Tythes. p. 326. 
perſonal, Chap. 22. What perſonal Tythes are, and in 
- Tythes. _ what Caſes due and payable, p. 338. 
| | By | | | Chap. 


5 Real Compo- 
ſitions. 


c. have in the Grounds where Tytbes ariſe, 


P. 299. 


2 
2 


* 


The Contents. „ 
Chap. 23. What Oblations, Offerings, &c. are, Oblac ono. 
= ad where due and papable. P. 342. FL. 
Chap. 24. bat Mortuaries are, and in what Mortuarics. 
| caſes they are due and payable. p.349. 
hap. 25. How Tythes are to be paid in Lon Londen, 
don, and ſeveral Reſolutions apon the Statute, 
| wade forthe paywent thereof. p.350. - 
hap. 26. In what Courts, and in what Man- Hov recovera- 
| ner, Tythes may be ſued for, and in what ble. 3 
| caſes Probibitions lie for ſtaying of Suits 2 Protilbition, 
jtbes in tbe Eccleſiaſtical Courts, and how 

to proceed therein. p.368. 


. 
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to the Page, and part of the Page, 
upper end of the Page I mark, it with| 


where the Book is numbred by Fol. I. 
add the A or the B „ as it 1. 


Directions in the Marginal 
— References, 
Ote, That in my Reference 


to printed Books in thii| 
Treatiſe , J for the moſt part +l 


where the Matter is to be found in| 
this manner: I the Matter be at the | 


Three Pricks thus .*. if in the middl| 


thus. if at the lower part thus. and 


pens. 


8 £S 
e 
* £ 
IF» 
2 
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Parſons Counſellor. 


CHAP. I 


1 . | ; 3 . ; ; 2 
5" be may, or who may not, be a Parſon, 


if 

"i Vicar, &c. 

the | 3 
with Aving taken upon me to be the 
dale Parſon's Counſellor, it is neceſſary in 

3 the firſt place, to ſhew who may 

| de a Parſon, Vicar, Go. En 
l. L By a Statute made in thie 14th. year of 4 4. 2. &# 
bap- WK ing Charles the Second, all are made in- 


capable of being admitted to any Parſo- 

nage or Vicarage, Benefice or other Eccle- 
1aſtical Promotion, Preferment or Dignicy Promotion, 
whatſoever, unleſs ſuch perſon have Epiſco· 
Pal Ordination; and if any ſhall preſume 

Wo be Admitted, not having ſuch Ordination, 

or ſhall preſume to Adminiſter the Sacra- 

nent of the Lords Supper, not being ſo Or- 

Uzined, he is to forfeit an hundred — 55 


E 


 Concil, Arelat. By divers ancient Canons of the Church, 
Conſt. cap. 14 | 
| Neoczfar, cap, fore he ſhould attain the Age of tie f 


Calli Left. they were frequently diſpenſed with. 


5 
| +7" "IM 2 ſhall be made Miniſter,or admitted to Preach 


, te al: honeſt Life, and of his profefling the Do. | ] 


bows a man to 


N 
| 
. 
* 
| 
| 


ij four, whereas to the Ordinary an accompt of his Faith in 


| Canae:33.8i- And by divers ancient Canons, and by 
fin&.7, cap. Canons of our own, none ought to be Or- 


Por 2 
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Can. 1. Concil. jo man was to be a Deacon before he was 
K 15. Coe twenty five years of Age, nor a Prieſt be. 


IT. years; but notwithſtanding the _— P 


„ And by a Statute made in the 1 3:h. ear 
e Queen Elizabeth, itis Enacted That . . 
Nic 
or Adminiſter the Sacraments, being under 

the Age of twenty four years; nor unleſß 

he firſt bring to the Biſhop of that Dioceſs, 
rom men known to the Biſhop to be of 
By implicatien ſound Religion, a Teſtimonial both of his 


Dv 


0 ; 


. 
le 
be made « citrine expreſſed in the Thirty nine Articles; No 


Prieſt at twen- and unleſs he be able to anſwer and render | 


7 T page Latin,according to the ſaid Articles, or have || | a 
a Prieſ — a ſpecial gift and ability to be a Preacher: 
thirty years of Nor ſhall be admitted to the Order of Dea- | ; 4 
ge. con or Miniſtry, unleſs he ſhall firſt ſabſcribe Þ 
to the ſaid Articles, 
And all Diſpenſations in this Caſe are 1 
made void by the ſame Statute. 
So that upon the whole matter, none can | 
be a Prieſt before he is four and twenty | 
years of Age, nor none can be a Parſon be- , 
fore he is a Prieſt. 9 


Nemine dained a Prieſt before he have a Title, that 
| is, a Preſentment to a Parſonage, Vicarage, | 


w me; 4 n 
K . 
* 


Chap. r. Counkelloz. 3 
= And by another Provincial Canon of our Cap Imprimis. 
Von, thoſe that have been guilty of Homi- Co. 2 lnf.632. 
ty Wide, or that have been Advocates in cauſa 
NS, PF F anguinis ; thoſe that are guilty of Simony, 
r Makers or Solicitors of Simoniacal Con- 
ar MWracts, Witchcraft, burners of Churches, 
annot be Prieſts without ſpecial Diſpenſa- 


ne pe 
ch ion, nor by conſequence Parſons or Vicars. 
ler And by another Provincial Canon of our Cap.cumquan: 
of. on, thoſe that are guilty of Simony, Ho ta. 


ſs, Mnicide, perſons Excommunicate, * Uſurers, 2 52. 

of MPacrilegious perſons, Incendiaries, wel + Fal- Pn — 

his Cn may not be admitted into Holy Or- +perjury, For. 
ers, and by conſequence may not be Par- gery, diſt. 50. 

ons, Vicars, &c. 5 fi Epiſcopts. 

And by a Canon in the Council of Nice, 33 E] 

man that voluntarily caſtrated himſelf 

ve night not be a Prieſt; but if it were done 

r: Enemies, or by the advice of Phyſicians 

ea- r Healths ſake, it was no diſability. 


ibe il Baſtards cannot be Prieſts without Dif: Cap eos qui de 
Menlation, nor by conſequence Parſons a. 2 293. 
N N 0 * a 8 ; * 1 pot 5 7. 20... 

are | A Villain cannot be a Parſon, and if he hs {xp wa 


2 preſented to a Living, the Biſhop may 15 H.. 5 b. 
>fule him .. ; . 
A Miſcreant tha: does not believe the Co, s- 
Fruth, an Infidel that does not believe at all, Bo. reſent 34. 
9 | "2 He 8 Tyrrels 
e, Schiſmatick or Heretick, that do not 2 Hit. 25. 
lieve aright, ought not to be Parſons, and 298. z. Fizb, 
Indicted, ought to be deprived ; and ſo if Qu» Imp. 192. 
hat e party be Irreligious or llliterate; fo if the Bro Ciergy,2 2: 
_ re a . _ Inſt. 632. 
rty preſented be mere laicus or outlawed. uind 
| vs ig | .  Swinb, of 
And the. Biſhop may refuſe a Clerk quiz wills 195 
iminoſus, for any of the Crinies aforeſaid, Co. = laſt. 
jougti the party be not convict, ſo the Bi- 632. 
op be eertain of the Truth thereof; 
"= B 2 55 


— 
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Co.5.58.% And all things that are juſt cauſes to de | 
Regula, prive a Clerk, arejuſt cauſes to refuſe a Clerk | 
when preſented. Stilling fl. Eccleſ.Caſes.73. N 

Ibid But it is no good cauſe to refuſe a Clerk, 
Exceptio. hecauſe he is a Player at unlawful Games, or | b 
a Haunter of Taverns : Becauſe theſe are WW" 
not malum in ſe, but malum prohibitum. =! 


C0. A Inſt. 33 7. And the Son cannot, witheut a Diſpenſa: 
eee tion, be Parſon of the ſame Church that his Fa- 
mie Cons ther was Incumbent of the next before him. 
ibitum.Conc. 
Lateran. Can. A man that cannot ſpeak ſuch Language 
31. as the Pariſhioneis underſtand, ought not to 
Albany verf. be admitted Parſon of ſuch a Pariſh, but 
_— _— may be refuſed by the Biſhop : For to be 
20% 27). iterate, and not to be underſtood,is all one 
C. B rot.2023. g . 
Cro. Eliz. 1 10. to the Pariſhtoners: And when the blind 
Lucas verſ. E- leads the blind, both fall into the Pit. 
veſque Bath, The Biſhop cannot reſuſe a Clerk, becauſe 


P. 3. El. | | - . 2411 
Bendlogs be wants a Teſtimonial, See Stillingfl. Eccleſ. 


774, 5 
1 ſt. 8 . 7 * * . 0. 
ns wy 190 But it ſeems that if the Biſhop does admit 


Dier 293. b. and inſtitute any perſon into a Living that lies 
Mich. 16 & 1 under any of theſe Incapacities, the Church is 
EI. per Harper. full de faclo till Sentence of Deprivation, Nulli 
ty, Gc. as the caſe requires, and no Lapſe in- 
curs. 
4 ht. 338. An Alien born at this day, cannot be a 
Star. 3 R. z. e. 3. Parſon, Vicar, &c. nor is capable of any Spiri- 
7 * 6 2. tual Preferment, without the Kings ſpecial Li. 
3 8 cence, and the Biſhop may deny to admit 
10 Ranu 20. and inſtitute him, as Sir Edward Coke con- 
I H. 5. cap.7. Ceives. . 
Can. 23. By a Canon in the third Council of La- 
teran, under Alexander the Third, it was de- 
creed that none ſhould be Parſon of a Pariſh 


under 25 years of Age. 
5 years of Ag = » 


$ 


hap. 2. Counſelloz. 
Outlawry and Laity are Diſabilities. Co. 
>. Inſt. 632. 3 

Vide Levit. cap. 2 1. ver. 17, 18, 19,20, G 21. 
bat bodily blemiſhes diſabled Prieſthood 
inder the Law. 


b CHAP. IL 
e one qualified to be a Parſon, ought 
£ zo behave himſelf in obtaining a Li- 


ving. 


A Parſon qualified as the Law requires, 
{" muſt without any corrupt or ſymo- 

iacal Contract, obtain a Preſentation from 
he right and undoubted Patron of the 
hurch, whereof he deſigns to be Parſon; 
hich may be in this Form : . 


Reverendo in Chriſto Patri & Domino T. The Form of a 
ivina permiſſione L. & C. Epiſcapo, ejuſve Vi- Preſentation. 


a A : g - See other Forms 
erio in ſpiritualibus generali A. B. Armiger, in- f preſentatnons. 


- ubitatus Patronus Eccleſiæ Parochialis de C. Regiſt, orig. 
2 - Wb Comitatu D. ſalutem in Domino ſempiternam. 301. 


d Eecleſiam de C. prædictam veſtræ Dioceſios, 
odo per mortem, (if void by the death of 


x 2 Bc laſt Incumbent; ) but if it be by Reſig- 
Li. ion, then you muſt ſay (modo per reſigna- 
5 mem ; but if the Church be void by the 


ſt Incumbent's being made a Biſhop, or by 
king a ſecond Living, not being qualified, 
en you may ſay (per ceſſionem) or as the 
decial Matter is; or it by Deprivation, 
en yon muſt ſay (per deprivaiionem ) 
d then proceed, E. F. ultimi incum- 
ntis ibidem jam vacantem, & ad mean 


3 dona- 


1 The Parſons Part I. 
donationem pleno jure ſpedt antem, dilectum mibi 
in Chriſto G. H. Clericum in Artibus Magiſtrum, 
paternitati veſtræ præſento, bumiliter ſupplicani, 
quatenus præfatum G. H. ad dictam Eccleſiam 1 
admittere, eumque Rectorem ejuſdem Eccleſia 
inſtituere cum ſuis juribus & pertinentiis uni. 
verſis, cæteraque expedire & peragere, que ve. 
ſtro in hac parte incumbunt officio paſtorali, dig. 
nemini cum favore. In cujus rei Teſtimonium hi; 

præſentibus ſigillum meum appoſui : Datum pri- 

imo die M. Anno Regni Domini noſtri Carol 

ſecundi, Dei gratia, Angliæ, Scotiæ, Franci: 

& Hiberniz, Regis, ſidei defenſoris, G c. vice. WW 

ſimo ect ao, Annoq; Domini 1675. 18 

1 Inft. 120 b. And note, That the King, or any othe:.? 
F A. Inp So. Patron, may Preſent by word of Mouth, o 
by Letter, and it is as good and effectual a 


n 
9 
* 
"23 
. 
1 


. 
* 

: 
1 


one in Form. 1 
2 * As ſoon as a Clerk has obtained ſuch Pre 
ſenrarron: ſentation, ic behoves him with all cone 
22 8.6.29 b.. Dient ſpeed, and within ſix months after th 
Dod. & Stud. Church became void by Death, Creation o 
l. 2. c. 3 f. Ceſſion of the laſt Incumbent, of which 
r Avoidances the Patron is at his peril to tab 
What time th; notice, or within ſix months after no 
Biſhop may take tice legally given to the Patron by t 
to examine a Ordinary of the Church becoming voi 
Clerk. by Deprivation, or Reſignation, to tende 


—Y 


( 


— 2 his Preſentation to the Biſhop of th 
Apoſlolum. Dioceſs within which the Church is, oP! 


1 H.7.9.b, to his Vicar-General, or in the Vacation 
when there is no Biſhop of ſuch Dioceſs, 6 | 
the Guardians of the Spiritualties, to who 
the Law allows a reaſonable time to e 
mine the abilities of the Clerk: For th 
dinary is not bound as ſoon as a Clei 


$ 


Cap. 2. Counſello?. 7 
rihi A :enders his Preſentation to diſpatch his buſi- 

um, Wheſs *; but if he be buſy about the affairs of * Hob. 317. 
n, his Church, he may make the Clerk to ſtay OR 
ian Mill he hath done, or may appoint him a 2% Cn l a 
eſis onvenient time to attend him for his appro- atows two 
uni. Wation. 1285 75 iu onrht, but the 
ve- i By the ancient Canons, the Biſhop had Commer Lew, 
dig- wo Months time to conſider of the ability hrs ap 

: bis and diſability of the Clerk; but by a Canon 2 has? 
pri. made in the time of King James, that time allows only 
col! is abhrevnted to one Month. convenient 


0 Pet; 
> 1 
1 
* .H 


* 
If 


1ciz Then if the Ordinary, &c: upon the exa- e. 
vice Imination of the Clerk, find him fit in all per 
oints, as above in che firſt Chapter is di- Co. 4.79. a. 
the: Frected, then he admits him in theſe words, 32 H. 6.28. b. 
h, Admiito te hatilem, & c. And thereupon the 33 H 6. 24. 
al u Ordinary Inſtitutes him in theſe words, 38 H 6. 15.3. 


„ | — Knowles verſ. 
iffituo te Rectorem Eccleſia Parochialis de C. Hobbi — 


Pre. habere curam animarum : & accipe curam 21 lac. C. B. 
nve am & meam. And this the Biſhop may Carter ver. 
r thꝭ No as well out of his Dioceſs as within it; Crofts, 27 Kl. 
n for as to this matter, it is not local, but fol- C. - 
;hickWows the Perſon of the Biſhop whitherſoever 2 wake 
take he goes. When the Biſhop has inſtituted , ge en 
no he Clerk, the Ordinary, or, &c. makes a 3 = - 
th landate under Seal to the Archdeacon of = callis verſus 
voi he place“, or to ſuch other Clergy-men as Launt. 
ende e pleaſes, to induct the Clerk. And it may 1 11 H.. 9b. 
the made 7 by the Dean and Chapter, but not 3 _ 
is, y che Patron: For though by the Inſtitution .f. — 
atio hne Church is full againſt all perſons, fave 190 b. f. R. 


ss, 6 he King, yet he is no: compleat Parſon till Plows. 528 b. 
vhoWnduction ; for by the Inſtitution he is ad- How induction 
„evi nitted ad officium to pray and preach, yet he —— m_ . 
r is not intitled ad beneficium, until he be for- pogpn, M. 
Ci:Wnally inducted, which may be done by the 9 jac. & B: 
endl © B4 deli- 


— — — — — 
- I Eee no eo — 
. 


26. or Latch of the Church - gate, or by delivery 


linde ood cap. therefore the ſafeſt, by delivery of the Bell. 
Ttem quia Ar. rope to the new inſtituted Clerk, and he tol. io 
 *hidiacon,& ling the Bell: And the Archdeacon, if he do 


8 Che Parſons part I 
Salden de Dec. delivering of the Ring of the Church. door, 


of a Clod or Turf, and Twig of the Glebe; || 
13 H.6.24.2. but the moſt common and uſual way is, and 


| it, is to take but 40 d. for doing of it. f 
Hill. 45 Kl. C. B. And an Action of the Caſe will lie againſt 
E. NB. 74 H. the Archdeacon, if he refuſe or neglect to do een 


. 8 . per his duty, or the Clerk may compelhim to do i Ep 


Knightly, his duty in the Eccleſiaſtical Court; and note Wor 


that the Church is full againſt every body but Wag 
the King, by the Inſtitution, bit not againſt ru 
the King till Induction. Co. 1 4 119.6. 344.2. it : 
Cro. Fac. 46 2. And ſome hold mat the Queen ¶Iſix 
has the ſame Prerogative. Se/ Co. I Inſt. I 3 3. 4a. fre 
Jelvert.1oo. No note, that the 6 months, within which WBr 
_ pre the Patron is to preſent, are to be accounted ce 
9%: oh intl. by 182 days, and not by 28 days to the month. nc 
Selden de Dec. And note, that the Clerk is to do many 
389. things more at the time of the Inſtitution, and Pa 
Hugh Parfons after his Induction, to ſecure himſelf in his hy 
Law. 57. Living, which he will find in the ſixth Chap- n 


— gt ter following, to which I refer him, and o. 


duffion, - wherein very great care is to be taken, that Mk. 
all things be duly performed and obſerved. * 
From what I here hath been ſome diſpute, whether re 


ti me the ſs the ſix months ſhall commence from the time Ma 

Months ſhall of the death of the laſt Incumbent, or other Wer 
Te ence. Avoidance, or from ſuch time as the Patron 

could reaſonably have notice, conſidering |L 

the diſtance of place; and more particu- WF 

larly, where the Patron or Incumbent ſhould ll * 

happen to be beyond the Seas at the time of Wl": 


And 


the Avoidance, ' © * 
| "ICS V 
12114 


Chet Counſelloz; , 


And there hath been a Canon, Quod tem. Rol. 2.36 3.9. 
. ſemeſtre non incipit verſus patronos, niſi à 


e; core ſcientiæ mortis perſonæ. 
nd But by the Common Law of England, I 
1. WMconceive the Patron is bound to take notice 


of the Death, Creation or Ceſſion, as afore- 
ſaid. 5 55 
And this is proved by the Regiſter, where Regiſt. orig. 42 


in a Prohibition it is ſaid, Quia ſecundum le- 

do oem & conſuetudinem Regni noſtri Angliz 

do N Epiſcopi, c. | beneficta vacantia per la m tem- 

te ¶ Poris ante ſex menſes vacationum eoruadem tranſ- 
ut os conferre non debent, nec con erre conſueve- 


unt, aliquibus temporibus reroactis. So that What time the 
Hit appears by this Writ, dat the time of the Patron is 70 
ax months to collate I/ Lapſe commences preſent. 


rom the Vacancy,o4d not from the Notice: 
ch But this muſt be i- tended of ſuch Avoidan- 


ed ces, whereof tie Patron is bound to take 
th. notice as afor-aid. 5 | 
And it js alſo to be obſerved, that if the Kelv.50.b.'. 


nd Patron & preſent his Clerk, which is refuſed 34 H.. 212. 
nis y the Ordinary, becauſe he is illiterate, cri- — 
p- inous, &c. there the Patron ſhall have no 70 Pe 


onger time to preſent but ſix months from 7he Patron 
ke time of the Avoidance, where the Patron fn after | 
u bound to take notice of it, and ſix months Le incwrr'd. 


from the time of notice, where the G 


ne Hfnary is bound to give notice of the Avoid- Hob. 154. 

er ance. 5 | | Hutton 24. 

on . But note, that in all caſes, if a Church 32 £3. 2. 

ng Lapfe to the Biſhop or Archbiſhop, and the, e 

du: Patron preſent his Clerk before the Biſhop or 8 : 

d Archbiſmp have collated ; the Biſhop, &c. si aliquo vin. 
is bound o admit the Clerk of the true core, &coerbs 


Patron, and cannot take advantage of the e 
5 Lapſe. 


10 The Parſons Part J. 
B. Plenary Lapſe. But the Canoniſts as ſhould ſeem, 
15Dot. & hold the contrary ; but the Common Law 
Stud. 1.294 in this „ as in other things, is to be pre- h 
n n= 
 Dy.277.p.56. But if the Biſhop collate, and the Patron 
5 — before Induction, he comes too 
late. N fo 4 
Quere. But the great Queſtion is, if the Church 
Lapſe to the King, and the Patron preſents ti. 
before the King takes advantage of thei fi 
Lapſe, Whether this ſhall avoid the King] 
Title by Lage ? It is made a Quære by Dyer: 
Dy. 27. p 55. But Hobart feungs to be clear in it, that the 
Hob. 152: King ſhall not hare the benefit of the Lapſe; i 
* — El 19%, but divers“ Authorries are againſt him, Ideo 
Tro jac. 216. Jure. Rolls 2.368. b. x7 E.3.84. b. Co. 7. 28. 
Oven 3 & 5. Doc. &. Stud. lib. 2. cap. V. 1 
What time the There have been ſome dpinions amongſt | 
Patron has to the Canoniſts, that a Lay-Pargn ſhould have 
preſet. but four months to preſent, dut an Eccle- 
ngen.  Gaſtical perſon ſhall have fix mathe; and 
10,b ſo it is faid is the Law of Scotland, but the 
Chap. Quniam Common Law, which rules the point here, 
werbum devol= and with more reaſon, gives the Patrom in] 


Vat ky. why * | 
Selden de De. both Caſes fix months, 


cim 390, ln the Caſes of Deprivation and Reſignaif 
tion, where the Patron is to have notic ll. 
before the Church can Lapſe, the Patron is Ml 
not bound to cake notice from any body bu 
11 the Biſhop himſelf, or other Ordinary 
«i ſurrs Which muſt be given perſonally to the PA. 
Cos. 9. b.: tron, if he live in the ſame County; but if 
Cro.El.119. the Patron live in a Foreign Courty, then 
Dier 328.4... the notice may be publiſhed in me Pariſh 
Church, and affixed on the Church Door: 
And ſuch notice muſt expreſs in —_ — 
| 8 auſe 


* 
* 


t I.WMChap.3: Coundelloꝛ. 11 
m, Cauſe of the Deprivation, &c. and it muſt 
awe vere, propriè, 1 rſopaliter, & non ficte, by 

re- he Eccleſiaſtical Laws. There are ſeveral 

ther ways that a Church may become Dyer 346. a. 


ron roid, of which the Patron is at his peril to Go.6.29.b.. 

roo rake notice, as Union, not payment of Dyer 346.b... 
Frenchs, &. 3g 1 

rch But no Lapee ſhall incur by any Depriva- BY” 237. 
tion dte bi the Statute of 13 Eliz. until 11 Kl A? 

znts tion 25. facte bi the Statute of 13 Eliz. until 13 El. c 12. 

the ; ſix months after notice. : | 

ng a 

er: | 

the — "__ 

ſc; 1 

deo | | | 

28, "Y C H A P. III. | 


"0 
git 
ave if 
le 
nd | 


In what Caſe it is neceſfury that the 
Biſhop have a Jure Patrwatus, and 
how the ſame is to be proceeded in, 


the and what is the effect and fruit ¶ the 
re, ſame. | \ 


© 
in * 4 
d *Y 
| 


3 


F two Patrons preſent to one and he 2, bar coſy 


a/ | 
ic 1 fame Church by ſeveral Titles, he a Church ſhall 
n Church is become litigious 3 becauſe tie 5: ſad liti- 
but Biſhop knows not which hath the very trig %. . 
ry; and rightful Title to the ſame, and by n 
Pa ſequence knows not which Clerk to admit 
il And I take it, the Church is not leſs liri- 
en gious, though they both preſent the ſame. 
ih perſon; becauſe when the Biſhop admits 
— him as the Clerk of the one, he puts the 

0 


other out of poſſeſſion, and conſequently Fen 
HV g | is 
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his Action; and the Biſhop becomes a Di- 
ſturber, if he who is put out of poſſeſſion 
prove to have a better Title. | 4 
Where a Jure Now the Biſhop in this caſe, to ſecure 8 
Patronatus i5 himſelf, ought to award a Jure Jatronatus to tg 
neceſſsry, and inquire of the Right; which is meerly an 
3 — ?!7- Inqueſt of Office in nature of a Writ de pro- .“ 
Tfra 1g. Prictate probanda, and does not at all * bind ny" 
*34 H.6. 38. the Title or Right of the Pay. 1 
b.. But it ſeems a queſtio* in our Books, 
35 H. 5.18. b. Whether the Biſhop is Hund to ſue the 
Jure Patronatus at his ova Colt and peril, or 
only at the Prayer, ad at the coſt of the n 
party that prays 16 Or of both parties? 9 85 
But the better Opinin ſeems to be, and ſo 
is the Practice, tha the ſame is to he ſued at 
the prayer, and at the coſt of one of the 
parties that præys it, or of both the parties 
it they joyn. 5 „ 
34 H. 6. 11 . Now whereas the Church may become 
Hob. 3 17. litigio% by double or plural Preſentations, ſo 
34 H. 6. 38. jr may become more litigious by the Jure Pa- 
1 „ tronſtus; for if two Patrons preſent, and each 
Qusære. of tiem prays a Fure Patronatus by himſalf (as 
ther may) and the one Jury gives a Verdict i 
| forthe ones Title, and the other for the others ⁶ 
Ttle; here the Biſhop receives no direction 
at all, but the Church ſtill remains litigious. 
But here ariſes another great queſtion, 
Whether the Biſhop in this Caſe may let 
the Church lapſe and collate ? Or whether 
he be not bound co admit one of the 
Clerks at his Election, or at his peril? Mr.Ser- 
@alli Read.z. jeant Callis in his Reading, was of Opi- 
21 H. 6. 44. a. nion, he might refuſe both Clerks in this 
— Caſe, and ſuffer the Church to Lapſe; * 
| | . | (0) 


+. 


Th Counſello 
I, 8-1ap. 3. 2 
* = 
1 1 
wo 


y a Jure Patronatus; ſo it may become 
tigious after a Jure Patronatus, and a Ver- 
ict given for one of the parties; for if a 
ure Patronatus be awarded, and a Verdict 
iven for one of the parties, and before 
e Patron preſents, for whom the Verdict 
Fas given, and prays admittance of his 
erk (as he ought to do, before the Biſhop 
bound to adrait his Clerk) another pre- 


2r 

wo nts; here the. Church is become litigious de 
> vo, and the Biſhop in this caſe, as it ſeems, 
lo ay award a new Jure Patronatus to deter- 
at Mine the 7.ight of Patronage between the 


ew and the old Patron, for whom the 
\W'itle was found in the former. 
But ſe,me have thought, that though the 


ſo Preſeb.tations, yet the Biſhop, if he doubt of 
i. e Þ arrons Title that preſents, may award 
h Fu re Patronatus, and inquire of ſuch Pa- 
43 or is Title, and by that means prevent the 


s rs by ſudden admiſſion of the Clerk; and 
astranger, the Biſhop may admit his Clerk. 
But it ſeems, that if the Biſhop admit the 
lex that is preſented before the Church be- 
omes litigious by a ſecond Preſentation, the 
Biſhop acquits himſelf thereby from being 
Diſturber; but by this means the Biſhop 


bi ay do great wrong in ſurprizing other 
is HMatrons that have right: And the Law doth 
d 


ot ſo haſten the Biſhops , 
; | LES | tnat 


. caſe the right of Patronage be found for 


21 H.6.44. 


Fhurch i be not litigious by double or plural % Reading 


29 


Hob. 318, 


Me priſe that may happen to other preten- 


t34H 6.44.4. 


Hob, 317.. 


Part I, 
that, as hath been ſaid, he may take conve. i 
nient time to examine the Clerk, that other 
Pretenders may take notice of the Vacancy, 

But though the Church, by any of the} 
means aboveſaid, be become litigious, yet I 
think there is no doubt, but that tlie Biſhop Wi 


bs EE Che Þarſons 


Hob. 317. 


may 


peril; for if the Patron, whoſe Clerk he 


admits, have not a good Title, or having ai 
good Title, do not make it out in a Quare 
Vnpedit, or other Action brought for the || 


Church, the Biſhop will be made a Di- 
ſturber. | | 


And the Biſhop may thereby do great 
wrong to the true Patron, by putting him | 
out of poſſeſſion of his Church, and forcing | 
him to an Action that may turn much to | 
his charge and trouble, beſides great damage | 


to his Clerk, and oft to che loſs of the Ad- 
vowſon; therefore Biſhops ought in this 


caſe to be very tender to proceed according 
to juſtice. But if the Patron fear any foul 
play from the Biſhop, and be not reſolved 
of his Clerk, he may enter a Caveat wich 
the Biſnop, not to admit the Clerk of any 


Rolls 2. 361. other; and though this do not ſo bind up 


m. 3. a a 
Contra Poph. the Biſhop. thac he cannot admit the Clerk ll 


143. of another perſon, yet if the Biſhop will | 
preſume c do it without a Jure Patronatus, 
he may be puniſhed by his Superior. 

geiomor. But in cafe the Biſhop delay to admit the 


Zouch verſus true Patron's Clerk, he may ſue a Duplex 
—_— _ Duerela out ot the Arches, to command the 
7.38. Elia B. R Biſhop to admit his Clerk; and then if the 


_ © | Biſhop do not admit the Clerk within nine 
A „dean, 


admit either Clerk without a Jure 
Patronatus; but then he doth it at a double 


hap. 3. Counſelloz. 15 
Ways, or the ſpace aſſigned by the was 
W4cre/a, or return a legal cauſe why he does 
t not, the Metropolitan may admit the Clerk 
the Ordinaries default. | 
If the Archbiſhop inſtirute in the Biſhop's Bendl a. 253. 
efault, and the Biſhop appeal after In- M. 10. 
lution, a Prohibition lies. ns 
But the Biſhop may return, if the truth * 
e ſo, that the Church is litigious, and that 
e cannot admit the Clerk till the Right be 
Metermined in a Fure Patronatus, which will 
B:xcuſe him, — 
But the ſureſt and ſafeſt way in this caſe FN B. 35. f. 
, if the Biſhop delay the true Patron, im- | 
ediately to ſue a Quare Impedit, and there- 
pon a Ne Admittas tothe Biſhop; and then 
the Biſhop, after the receipt of ſuch Writ, 
mit the Clerk of any other perſon with- 


to ut a Verdict in a Jure Patronatus, the true F.N.B.4.8.g.h. 
ge Hatron may have a Writ called a Quare Ibid.l. 2 1. E.;. 
d- ambravit againſt the Biſhop, and may 

15 perein recover the Preſentment with da- 


; lages. 
And it ſhould ſeem this Writ lies, in caſe F. N. B. 48. h. 
e Biſhop admit the Clerk of the adverſe 


ch tron, notwithſtanding he hath obtained a 
3 erdict in a Jure Patronatus; but this muſt 
p intended, I conceive, where ſuch Patron 


Defendant in the Quare Impedit. 

And note, That a Caveat entred in the life Cr. Jac. 463. 
the former Incumbent, is of no forCe. 
And note, That by a Canon made in the can. 95. 
me of King James, the Patron or Clerk 

nnot have a Duplex Querela till 28 days are 

pired from the time the Clerk was pre- 


nted. 
And 


16 
How far the 
Biſbep is bound 
by a Verdict in 
4 jure Patro- 
natus. | 
34 H.s. 11 „ 
Hob. 18. 


That an Action of the Caſe lies againſt the 


Che Parſons Prat I ci 

And it ſeems likewiſe, that the Biſhop i R. 
not ſo bound by the Verdict in a Jure Pa. 
tronatus, but that he may admit the con. 
trary Clerk, if he ſee cauſe, or be ſatisfied La 
he has the better Title; but this ſeems to be] 


againſt Juſtice, and the true intent of the fir. 


LAW. OO | | 
And Sir Henry Hobart was of Opinion, Bu 


| Biſhop by the Patron that is ſo diſturbed, if the 


in a Quare Impedit he prove to have the 
better Title, and recover his damages by 
reaſon of the delay and trouble the Biſhop } 
hath thereby put the Patron to; but then 


the Biſhop muſt not be made a Defendant Ware 


Quere, 
The manner of 
proceeding in 


4 jure Patro- 
natus. | 


| : 


ble at the Common Law)it were not amiſs | 
to joyn ſome common Lawyer of eminent 


mon a Jure Patronatus, and to proceed to 


rized iſſue out a Mandate to ſome Officer 


22 H. 29. b. 


he pleaſes, that are expert in the Canon and 


in the Quare Impedit : But of this Quære. 
| Now the manner and form of proceed. 
ing in a Jure Patronatus is thus: The Biſhop | 
iſſues forth a Commiſſion under his Seal to 
his Chancellor, or ſome other perſons,whom | 


Eccleſiaſtical Laws: In which Commiſion | 
(fince the Title of Patronages is determina: | 


Learning and Integrity; and theſs Com- 
miſſioners are by him authorized to ſum- 


the determination thereof, and then the 
Commiſſioner or Commiſſioners ſo autho- IC 


of their own to ſummon a Jury, which muſt pre 
be one half Clerks, and the other half Lay- 
men; and if they refuſe, being duly ſum: 
moned, to appear, the Commiſhoners may 
proceed againſt the Clergy- men by Seque- 

1 ſtration, 


chap.z; Counſellor 17 
6 WM aration, and the Lay- men by Eccleſiaſtical 


Cenſures to compel an Appearance. 
When a full Jury of Clergy-men aus 


ed BT aicks appear, which muſt bs fix of each 
be at leaſt, the Commiſſioners are to ſwear 
he firſt a Clergy- man, and then a Lay-man, 


till Twelve be ſworn at leaſt of the Jury: 

But the Commiſlioners may ſwear a great- 

er number than Twelve of the Jury, if : 
they pleaſe, or ſee cauſe, ſo always that there \ 


he be an equal number of Lay-men and Cler- 
by Mey-men ſworn in the whole. | 

Op 

en 


The points inquirable by this Commiſſion calli; Reading 
Ware five: , _ 


1. Si Eecleſi 4 vacat, & quomods vaca- The Paints in- 
d- „ 1 quirable in a 
op 2. Qui, Patronus ultimo fans ? ”_ n. 
to 3: Quis eſt verus & indubitatus Patronus ? 
om 4. Quis præſentare debes ad Ber nunc Vide Lindwood 
nd 17 ? per mſiram 
on . fo Provinctiam 
ny 5. De Idonizate ne præſentatæ. nol ws 
11 | tionen. 
But the Civilians vary in dete Merten at 
ent pleaſure. 


But the main and chief Points are the 21 H 6. 150. 
hird and fourth; the laſt reſting wholly i in 
the Judgment of the Biſhop. 
After the Jury is ſworn and charged, the 
Zouncil and Advocates of both parties are 
Fo ſhew their reſpective Clients Titles, and 
Produce their Evidences to prove the lame. 
And after the Evidence is given on both 
ides, and Counſel fully heard, the Jury 
ay give their Verdicts forthwith, or the 


ommiſſioners may give them time to con- 
C ſider 


"ay 
ue- 
on, 
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fider of their Evidence, and may aſſign then 
another time and place for the giving their 


4 
4 


Verdict, as in other Inqueſts of Office 
228.6, 29. b. but I like much better (to avoid being tam. 
pered with) that they give their Verdict 
forthwith before they part, unleſs new Evi. 


| 
0 
l 


y 


— 


dence be expected. N 1 


The effect of a The Effect of this Suit is no more but 

Juice Patrona- for the Biſhops ſecurity, that he may avoid 

— being a Diſturbur; for the Verdict of this 

Jury is a ſufficient warrant for the Biſhop to 

admit and inſtitute his Clerk, for whoſe 

Title the Verdict is given, and the Biſhop 

for ſo doing ſhall never be made a Diſturber Me 
though the other Patron againſt whom the 

Verdict is given, ſhall after recover in à Hu 

Quare Impedit, or other Action. pe 


What is tobe But ſuppoſe the Jury will not agree ct pe 
dune, ſ the Jury their Verdict, and the one half be for the 
180 = * ane Patron, and the other half for theother n. 
35 Hl. 6. 18. b Patron; or, that they refuſe to give any 
Kc. Verdict at all; or if they find a ſpecial Ver. 
dict, as I ſuppoſe they may; the Biſhop in 
all theſe Caſes is left to proceed at his peril 
as though no Jure Patronatus had iſſued à ie 
all; or perhaps in this cale he may di 
charge the Jury, and ſummon a new Jun .. 

| Patronatus. F 
24.6. 12.2... And it is to be obſerved, that after 1M 

= g — Verdict found in a Jure Patronatus for the 
dine where Co. Patron, the Patron muſt again requeſt th It 
parceners, Joynt Biſhop to admit his Clerk; otherwiſe, if the if 
zenants, or Tr. Church Lapſe after ſix months, the Biſho - 

 nants in Com- may collate. EE. | 2 * 
| 4 FL: f EM -: | Tu i 


9 
41 
0 
* 


1 Chap. 3. Countelion; 19 


m| # nut if two Coparceners preſent ſeveral Dod. & stud. 
" | LY lerks by the ſame Title, this doth not make 213 b. 

i C. 1. Inſt 243 a. 
the Church litigious, but the Biſhop is bound 2 146. 0 
o admit the Clerk of the elder Siſter: But per ſcne. 


his is to be intended where the eldeſt Siſter 34 H. 6. 40. 


vi. relents alone, and not joyntly with any o 5 H-7.8. cauſa 
| te EY 
out But if two Joynt-tenants or Tenants in 

oidy 22 


Common preſent ſeveral Clerks, that makes;; H 6. 32. 
hi rot the Church litigious; for the Bithop » Int. 186. b. 
to 3 ay admit the Clerk of which he pleaſes: Or Dodd. & Stud. 
ole T if they do not agree and joyn in preſenting a — & We . 
100 Clerk within the ſix months, the Biſhop ma OS 
, may —_— Briſtol, 
er, : &ollate, 7 Jac. C. B. 
the | | Parceners * partition to preſent wa 1 Ind. 126. b..“ 


1 2 q urn, and uſurpation was made in the turn 6 = _ 
pf them, the Court inclined that it ſhould 34 11 5.40. b. 


: 4x Udi fi 
; al 9 dut all Gut of Poſſeſſion. paſth3s.Car'h 


the 1 And note, That the Biſhop needs not to c. 5. . Vmr. 39 
her ake Com miſſioners to enquire De Jure Pa- "pi 
any 4 br onatus; but he may, if he pleaſes, do the 
F 0 ame himſelf: and therefore, if his Commil- 
"IS oners neglect to do their duties, it ſhall not If the Commiſi 
eril rcuſc him, becauſe ir was his folly to name ſaners negle# 

Mich Commiſſioners. But the Opinion of the e duties. 
ivilians ſeems otherwiſe : For they ſay, 22 H. s. 30.44, 
at the party ſhall name the Commiſſioners 

d if they negle& their duties, it ſhall be at 

er i » Pogo mere of the party that names 
r then And though they make a falfe re- 
t tn wy or no return at all, it ſhall excuſe the 
f the ſhop ; ; and the party grieved is left to his 

ion againſt the Commiſſioners. 
And, as has been ſaid, the Verdict in a Jure l crit an, 
atronatus does not bi nd the adverſe party's mw 1 
itle, though it may be ſome evidence for; 34 H. 6. 3 8 b. 
2 him Supra 12. 


Tut 


— —ͤ—ũ—u.Zà — 
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bim whoſe Title is ſound to be the beſt. n. 
22 Ff. 66. If there be three Joyntenants of an Ad. Me 
13 H. 8. 12. vowſon, the Church whereof becomes void, e: 
35 H. s. S2. it has been a queſtion, if two of the Joyn. 
tenants may preſent the third, Dyer 304. b 


14 H.$.2. Moor p. I 4. Bendl. 34+ Men 


How the Law ſtood concerning Pluralitis Le. 
before the Statute of 21 H. 8. cap. 13. Pee 
VVho are qualified within that Law to “ 
have Pluralities ; and how qualified = 
perſons ought to behave themſelves in | * 
taking the ſecond Livings, ſo that the 
former may not be vbil. Flu 


„ 1 
Nie 
. 


| What 4 Pla- Plurality is, where one and the ſame u 
raliey is. perſon obtains two or more Spiritual , 
Preterments with Cure of Souls, or with. e. 
out; againſt which there have been ſeveral JF. 
cat Obi. Canons, and they have been always di! © 
Co. Mag. Chart COuntenanced at the Common Law, and u 
526 Vide ſeveral Complaints have been made againſt - 

the Records 2 . | 7 

| them in Parliament; yet the Pope held 

tHer [1 Cried. : o . o 8 

them up by his Diſpenſations. How agree 
able theſe Diſpenſations were to God's Se.. 

vice; nay, how prejudicial they have been 

to the advance of the Chriſtian Religion, 
and are, I leave others to judge; it being 
no part of my Undertaking. And though q 
„ 1 find) 


Fhap. 4. Counſello. 2221 
. nd a great Judge of this Nation defending Hob. 149. 
d Df them; yet I find a Canon in the Ge- Coneil. tom. 3. 
eral Council of Lateran againſt them, in d. La. 
e Year 1215. in theſe words, Statutum eft 1213. — 
uod, quicunque receperit aliquod beneficium ba- Concil. Lat. 3. 
Nen, curam animarum anne xam, fi prius tale 1180. ca. 13. 
eneffcium obtinebat, eo fit jure ipſo privatus, — againſt 
/ forte illud retinere contenderit, alio etiam . 3 
olietur. Is quoque, ad quem prioris ſpect at Clement tit. 2. 
onatio, illud poft receptionem alterius conferat cap. 3. gloſſ. 


ui merito viderit conferendum. Beneficia que 
© J_ ; ©. 0 a u 
ze; Leo the I oth. Anno Dom. 1123, it is further ne a 

3.4 fecreed, that Diſpenſationes autem ad plura 
% incompatibilia ultra duo, niſi qualificatis juxta * Can. 3. 


Co] Permam juris communis non concedantur, niſi ex Note, Thoſe 
„ agnus & urgente cauſa. Livingt are 
MY ſaid to be in- 


compatible that 


he And now let ms tell you the fruits of e Cure of - 


Fluralities out of another Council, which is Seals, or are 
Pelivered in theſe words: Res ipſa Joquitur, forbid to be 
ura beneficia, 12 quibus cura anima- Held t gether 


my m ſubmiſſa eſt, non ſine gravi Eccleſiarum 2 ſome m 
tua amno ab uno obtineri; cum unus in pluribus W 1 
ith- Fccleſüis rite officia perſolvere, aut rebus earum The effect of 
eral eceſſariam curam impendere, nequeat. Pluralities. 
dit Yer the Canoniſts allow of Pluralities in Co- 4. 79. b. 
and W. Cafe: | CE Clement. I. 3. 
inſt 1. When the Churches are ſo poor, that 2 
110] either by it ſelf will not maintain a 21. q 1. Mag. 
al _ Miniſter. I | 


2. In ſuch caſes as the Biſhop diſpenſes 
een with them. | | 


Y 3- Where there is a ſcarcity of Clerks. 


C 3 4. Where 


And by another Council there held under um rf 
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[ 

1 4. Where the Clerk has one by Title, and 
the other by Commendam. u 

5. By Grant from the Pope. le! 

6. Where two Churches are united, or bo 

depend the one upon another. Bu 

Which Hof ienſ. renders thus: of 

. | | iin 

Eccleſias plures nullus de jure tenebit. nic 


Dependens, tenuis, rarus, vel gratis Pape. 
Uiilitas urgens, & commendatio juſta. 


| Conc. Lateran. But, as I take it, the Council of Lateran 
fob Alex. 44 reduces all theſe gualifications to the 

— Pope's Diſpenſations. The Canon is as Lit 
follows: DO, F 

Can. 29. Cem fuit in hoc Concilio probibitum ut nullus 
Vide Decretals diwverſas dignitates Eccleſiaſticas, & plures Ec- 
Gregor, de cleſias Parochiales reciperet contra Sacrorum | 
Prebeadis, &c. Canonum inſtituta. Hoc idem in perſonalibus | 
3 e dicernimus obſer vandum, adde ntes, ut in eadem 
cap. ad hæc. | | 3 4 
8 Eccleſia nullus plures dignitates babere pra- | 
ſumat , aut perſonatus, etiamſi curam von 

habeant animarum. Circa ſublimes tamen G 

literatas perſonas, qua majoribus ſunt bene- 

ficiis bonorandæ (cum ratio poſtulaverit) per 

Sedem Apoſtolioam poterit diſpenſari, &. 
And upon this Canon, Goodman, Dean 

of Wells, was deprived of his Deanery, | 
| becauſe he had accepted the Prebend of 
Wiveliſcome in the ſame Church, in the 

time of E. 6. And note, Theſe Preſent- 

ments were not within the Statute of Plu-| 

ralities, but are left as they were upon the 

Canon Law ; for the Statute only extends 

to Livings with cure of Souls. 


pier 273. p.35. 


Chap. 4. Counkelloz. 23 
I might enlarge much more upon this 
ubject; but it being collateral to what 1 
eſign, this Taſte ſhall ſerve. And if any 
body deſire further ſatisfaction upon this 
WSubject , I commend him to the Hiſtory | 
of the Council of Trent; where he will Conc. Trident. 
find, That by the greater and better Opi- 495. 
Sion of that Council, Reſidence by him 
that hath a Preferment in the Church 
 Efwith Cure of Souls is of Divine Right; 
and that therefore the Pope had no power 
co diſpenſe with Non. reſidence, the conſe- 
quence of which is, That ic is againſt Di- 
vine Right for any to take more Benefices 
than one with Cure of Souls, becauſe the 
lame perſon cannot be reſident in two places 
at one and the fame time, to diſcharge his 
uty ; which requires a conſtant atrendance. 


Or | 


But as the Pope by ſtratagem made the en- More 119. 
em I deavours of all the good Men in that Coun- | 

4. Neil ineffectual, fo by his frequent Diſpenſa- 

on tions to take Pluralities without number o * 
& meaſure, he made the Canons of the Church | 


of no other effect than to increaſe his own ; 
Revenue by Diſpenſations. e 

And it ſhould ſeem the Council of La- Acceptanesef 
Peran was received and approved (as to that ® nd Na. 


an 
ry, point) in this Kingdom, and the Law was br. * 
of always taken, that he that had one Living : 
he with Cure of Souls, and without Diſpen- 

nt- Wation accepted another with Cure of Souls, 24 E.1. 29. b. 
14. Fpnade the firſt void: So that the Patron of 21 £3: 49. a. 
he MWhe firſt Church might preſent a new Clerk, 77 . 


and needed not to ſtay till the former — 


lerk ſhould be legally deprived. 1, H.. 19a. 
C 4 But 


—— — — — 
_— = 


— 2 — — 2 + — 
— ECAC. Low. be — — - - ==. 
— — — —ä— k — . ̃ ́ — — — —— 

— — — — - - 2 
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5 YT We 
Hs, 7-2. ſhould ſeem, is bound to take Notice at his 


F. N. B. 34. L. the Church remained full till Induction into 


7 Rz. cap. 12. and Court of Rome, as the Reader may ſee, 3 


vues; and mon Law, Aliens being Beneficed within 


. on 
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But in this caſe the Church doth no 

lapſe till the end of fix Months, to be a0 

Co. 4- 95. b. counted from the time the Patron hath 
44 E. 3. 21. a. legal Notice of the Vacancy from the Bi 
9 E. 3. 28. a. ſhop; ; but after Induction, the Patron, as i 


14 H.7. 28.b. peril: And as to all others, but the Patron, 
= he 3-9- the ſecond Living; and ſo are all the Book 


Cro. Car. . 1 that ſeem prime facie to differ, recon 7 
Several 48s to Ciled. J 


reſtrain the But the Parliament of En land, that © * 
- - RY all Ages made bold with his Holineſs, and 


i © reſtrain the exo bitances of the Pope 
2 H.g. cap. 4. if he pleaſe to ſatisfie himſelf by the ſeveral} 
32 E. 3. cap. i. Acts of Parliament mentioned in the Mar. Im. 
16 R. 2. cap. g. gent againſt Proviſions ſuing at Rome, im. 12 


6 H. 4. ca . 1 
25s - 5 peaching Judgments given at the Com- 7 


01 


ö th. 


27 H. 3. cap. 1. this Realm, priviledging Religious Orden 
H. 4. cap. 1. from payment of Tithes, and many other 
things; and I cannot forbear to obſerve In. 
to the Reader the boldneſs of the Parlia- thi 
ment in the ſixth year of H. 4. with his N, 
Holineſs, where they reſtrain the giving 9 9 
exorbitant and unjuſt Fees for the Inveſt: 
tures of Biſhops. = 

The Act begins thus: 3 
Whereas there is a damnable Cuſtem in mm 5 2 
Court of Rome, to take more for the eff 5 D; 

rure of Bifhops, &c. = 
Certainly theſe brave Parliamenteers ne.. 
ver expected his Holineſss Indulgence or} 1 
Pardon, this ſeeming a fin as high as that 
_ againſt the Holy Gnolt, to charge their 


8 — 3 
15 2 


af Chap. 4. Counkelloz. 25 


10% Holy Father with a damnable Cuſtom in 

ac his Court, to uſe Extortion and Symony. 
uh And the Council of Lateran, under Leo Can. 2. 
Bi. the 10th. Anno Dom. 1523. dealt almoſt as 

si plainly with his Holineſs, ſpeaking of Sy- 

hi: 0» 3 that Council has it, Ur nefarie Si. 

on oni labes & peftis non ſolum 2 Romana * Non. 
no Curia, ſed etiam ab omni Chriſtiana ditione, in 


ok 
on 


perpetuum dejiciatur , conſtitutiones per ante- 
gy oo ros etiam in ſacris Conciliis noſtris 
edits contra hujuſmodi Simoniacos, innova- 
in mus: Eaſque inviolabiliter obſervari præcipi- 
na mut. N 
pe 3 1 
ee But to return: The Parliament to pre- The 48 againſt 
ral vent the miſchiefs of theſe Diſpenſations, Flaralities. 
ar- made a Law in the twenty firſt year of H. 8. ©. en 
im. That if any Perſon or Perſons, having (that 6. $47 


1 J, the firſt Benefice ſhould be void. von Law in 


And that it ſhould be lawful ro every Patron vine cole; ſo 


of this Law is, 


the ſmaller Li- 
wings, as they 
were before, 


It 


Vilpenſation contrary to that Act ſhould be cee bug leaves 
"uv : | ' / | i | 


5 


Handy T. the Exchequer, and now made uſe of in the 


divided. 


If this Act had gone no further, it had Who 
been an excellent Law: But there are ſo 1 
many qualifications in this Law that whol. 
ly defeat the benefit of it, ſince the No. 
bility are grown ſo numerous as they are at Miſhi 
this day; fo that the grievance is now be- | 
come as great as ever, if not greater, and 
deſerves a new and ſtricter Reformation; ; 
for almoſt all the greateſt and beſt Living. 

of the Kingdom are now held by _—_ qu 
and oven by mean Curates. 


But now let me return to the Act, and | 

obſerve : 
Srilling9. Ecel. That this Act has only provided a Reme- 1 
caſes 99. dy, where the firſt Living is of the year 
3 1. Iz value of Eight pounds or above, which muſt 

9 Jac C. B. 

Eveſque Dur- be underſtood according to the valuation 
ham verſus E- taken in the Twenty ninth year of King 
velque Perer= Edward the Firſt, till the Twenty ſixth of 
borovgh. Henry the Eighth; and after that time, ac- 


rſh br, & cording to the valuation then returned into 3 


De 


44 El. B. R. Firſt. fruits Office. But many former O- 1 
— 564. pinions and Books have been, that the Va- 
7c e was ſuation ought to be according to the true 
* Dyer 237. Value. Ideo Quære. 4 
p. 29. This point was moved in Shute and Hig- 
Cro. Els 853. Jens Caſe, Vaughan 130. but was not ſetled, 
— 2 of * © 10 it remains a Quere ſtill, Vide Vaughan, 4 
Sm. Sbute verſus Higden. 9 
ith. A 
T. 40 Elz. But in caſe the firſt Living be under the 
Rot. 123. yearly value of Eight pounds, or a fine cura, 
Noy 33. thenthe party may accept a ſecond, as he 
might have done before this Act, with a Diſ- 8 
penſation, which he needs not now to 20 g 
to 


I. Nhap. 4. Counſelloz. "I 

d Who Rome for, although he be not qualified = 

ſo Vithin this Law. 5 

1. 8 But I conceive, if an Incumbent of a 

o- Living under the Value, take a ſecond Li- 

at Ning without a Diſpenſation, that the firſt 

e · Living is void by the Canon Law, though 

dt be not ſo by the Statute. 

1; | 

g WY But by this Act there are ſeveral perſons ho are qua- 

s, qualified to have and retain Pluralities; ld i have 
nd thoſe are of three ſorts: Fun. 


1 
* - n 
8 
*% 5 5 
—_ 4 
r 
. 
K 5 AL 0 
HR 
"2, 


#3 
* 

. 
- . 
73 


1. By Service. 
4 2. By their Birth. And, 


iſ And firſt of thoſe that are qualified by 

IN * ervice. : 1 N 

ng r. All the Kings Chaplains, which are Qualifications. 

of hot of his Council) and of the Queen, 

c- Prince, Princeſs, and Brethren and Siſters, 

to ncles and Aunts of the King. 

he 2. Eight Chaplains of every Archbiſhop. 
3. Six Chaplains of every Duke. 

7 4: Five Chaplains of every Marqueſs and 

Earl. | 
F. Six Chaplains of every Biſhop. 

ig- 6. Four Chaplains of every Viſcount. 

0 7. Three Chaplains of the Lord Chan- 


an, I ellor, and of every Knight of the Garter 


"and Baron. | | 

he 8. Two Chaplains of every Dutcheſs, 
ra, Marchioneſs, Counteſs and Baroneſs, be- 
he ng Widow. | 
bi. 

go 


9. Two 
to Y 


Ports ſor the time being. 


are ſworn of the King's Council, may 


Qualification 5 


by Birth. 


Benefices with cure of Souls, notwithſtand- 


receive and keep three Parſonages, or, &c. 


ved, That no proviſion is made for Baſtards, 


thers of Knights, have greater priviledge 


The Parſons part I. 
9. Two Chaplains of the Treaſurer and 
Comptroller of the King's Houſe ; the 
King's Secretary, the King's Almoner , | 
_ of the Cloſet , and Maſter of the 
Rolls. | =” C 

10. One Chaplain of the Chief Juſtice of WW" 
the Kings-Bench, and Warden of the Cinque- 


All theſe, in reſpe& of their Services, 
may purchaſe Licenſe or Diſpenſations, and 
take, receive and keep two Parſonages or 


Pr 
F 


ing this Act. ( 


But thoſe of the King's Chaplains, that 3 ic 
f 


purchaſe Licenſe or Diſpenſations, and take, FF 
co 


U 
* 
os 


with cure of Souls. 


= EY 
& 


«1 


ages, &c. with cure of Souls. . 
In which Qualification it is to be obſer- Mt 
— - 5 * , | 
nor for the Sons of Biſhops, Abbots, Priors, J h 
_ =_— 
And Note, In this caſe the Sons and Bro- 


than the Sons and Brothers of Baronets. 


7 94 
* N 
Fe , 
WD, 
1 
* „ 
11 


3. The third Qualification is of certain Qualifcarion 
perſons dignified in the Univerſities ; and & Digi. 
of that ſort are all Doctors and Bachelors 

of Divinty, Doctors and Bachelors of the 

Canon Laws, which ſhall be admitted to 

any of thoſe degrees by any of the Uni- 
Wyecſities of this Realm, and not by Grace 

only: All which may purchaſe Licenſes 

Wor Diſpenſations, and take, receive and 


s, Wkeep two Parſonages, &c. with cure of 

id Souls. 

or GS : . BED 
d. And in this Act there is a Negative Proviſo, 7har 


rroviſo to this effect, That no perſon 4: bb 
at or perſons to whom any number of Chap- —_— Jn 
ains, or any Chaplain by the proviſions 23 One, 
e, Pforeſaid is limited, ſhall in any wiſe by 

c Folour of the ſame proviſions advance any 
Psiritual perſon or perſons above the num- 

ber to. them appointed, to receive or keep 

| re Benefices with cure of Souls, than 


v3 


. 

1 p n 
J ry * 2M 
0 A £94 * 


m. s above limited. = . 
d. There is another Proviſo, That the Chap- Proviſo, Ta- 


ti- Wins fo purchaſing, taking, receiving and % mu have 

Jn. Weeping Benefices with cure of Souls, as #9. 
foreſaid, ſhall be bound to have and ex- 

ar. dibit, where need ſhall be, Letters under 


ds, he Sign and Seal of the King, or other 


Irs, 1 their Lord or Maſter, teſtifying whoſe Roy verſus 
Tbhaplains they be, or elſe not to enjoy any Sveacre. I. 


lurality of Benefices by being ſuch Chap- ** El. C. B. 


=_ 
be 
ro- "8 1 rot. 1130. 


age ins. Upon this Clauſe ſome queſtion has Hoghes p. 47. 

cen made, whether a Chaplain can be Roy verſus 
etained within the meaning of this Law Eveſque Lin- 
y parol; and it ſeems he may, fo that _—_ 3 
The hey have ſuch Teſtimonial, when they „. C8. 


725. G. 8 
pray 


30 The Parſons Part J. 
pray their Diſpenſation; but the ſafeſt way 
is to have it in Writing, and itmuſt be unde: Li 

Hand and Seal _ PE 


Now having ſhewed what perſons are 
qualified within this Statute, I will in the 
next place ſhew how the Clerk, that would 
have the benefit of his qualification within 
this Law, ought to proceed in the taking a 
ſecond Living, fo that the firſt may not be 
| void, which is in this manner : 3 

How to proceed The Parſon that falls within any of the 
in the taking Qualifications within this Law, which. 

5 op makes him capable of a Plurality, and 
e, having obtained a Preſentation to a ſecond 
Living, muſt carry his Teſtimonial or Re. 
It ſhould ſeem tainer under the Hand and Seal of his Lord 
zhat the King Or Maſter, to the Maſter of the Faculties, 
»ight diſpenſe who is to make out his Diſpenſation or! 
with e blu Licence to accept the ſecond " 9 


ity at C ge t d 1 
220 om men which being obtained, he muſt ne Have it [ al 


11 H. 4.60 b. confirmed under the Great Seal of Exgland 
Stat. 23 H. & And after he hath thus obtained his Diſpen s 
Lap, 21. ſation, and has it confirmed under the Great 
| Seal, then, and not before, he is to apply 
; Himſelf to the Biſhop of the Dioceſs where 8 
the Living lies, for his Admiffion and In. 
ſtitution. i | —_ 
But theſe things taking ſome time in the! 
doing, I adviſe the Clerk immediately to 
enter a Caveat with the Biſhop and hi 
Vicar-General, and carry his Preſentation 
to the Biſhop, and acquaint him with it 
and with the reaſon of his delay, leſt hi 

ſhould be ſurprized. ö 
„„ Thoug| 
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hap. 4. Counlelloz. 0 
Though by the Letter of the Act, the firſt 7% Living 
Living is not void until Induction into the % % lf. 
econd Living; the words whereof are 1 * 
ollow : [ If. the, party he Inſtituted and In-. 
lucted in poſſe ug tbe ſecond Living, that 

hen the firſt ſhall be void.] Met to avoid the co. 4. 79. b. 
great inconvenience that otherwiſe would Hob. 166... 
>nſue, it has been held that the firſt Living 


s void upon the bare Inſtitution into the 


, 
bel econd Living; and ſo it ſhould ſeem the 

aw was before the making of this Act, 
he here the party had no Diſpenſation, 
— And it is to be obſerved upon this Law, #7 Char. 
nd hat in caſe any Lord, or other perſon, '”'”" _ 2 
Re. hoſe Chaplains are qualified within this 2 eee 
ord zw to have two or more Livings incom. ber is r(tained, 


atible, do retain his full number of Chap- More 561. 
Mains, and after, one or more above his Oo. 4: $0. a... 
Humber; that in that caſe the Supernume-* 15, . 
F „ — R. verſus Eveſ- 
en ary Chaplains, that were retained after que Gloue. & 
ach Lord, or other perſon, had retained Savezere. 
Pis tull number allowed by the Statute, Anderton 200. 
re not qualified by this Law to have Plu- 


rea e. nen 
pay alities of Livings, although the Supernu- 
\ers NMerary Chaplains be preferred before the - 


in ther that were firſt retained. 
| bo | But if a Chaplain qualified within this Dyer 312. 
aw be legally Inducted into a ſecond p. 88. 


the e LY . 2 
e ies with a Diſpenſation, as he ought, 


* Ithough his Maſter be attainted, degraded, 


his 
tion removed from his Office, yet he ſhall 
ain his Plurality during his Life. 


? _— 
p > a 
7 % 


But 


32 The Parſons Part 1, 
The Maſter dies But if one be retained Chaplain to any 
ert. before Lord, or other perſon, whoſe Chaplains are 
— Prefermet. qualified within this Law; and his Maſter 
Co4. 117. b. Ges, is attaint, degraded or diſplaced be. 
fore his Chaplain be preferred to a ſecond 
Living; or if ſuch Lord or other perſon 
diſcharge ſuch a Chaplain, (as he may ) 
in all theſe caſes the Chaplain loſes his Qua- 

| lification to have Plurality of Livings in- 


compatible. — 7 1 

1 Co 4. 118.b. But if a Dutcheſs, Marchionefs, Counteſs 

ol | The Miſtreſs or Baroneſs do retain a Chaplain, and after 
4 Marries. 


marries, this ſhall not take away the Quali- 
th fication of ſuch a Chaplain, but that he 
= + That is, ha. may have Plurality of Livings * incompa- | 
1x wing cure of tible within this Law, as he might have 
| Soul. done before. _ L 
W Co. 4. 119. a= And if ſuch Dutcheſs, &. retains Chap- ? 
| | lains, and after Marries, and after becomes 
2 Widow again; yet the firſt retainer 
ſtands good, and was not countermand- 
- by the Marriage or Death of the Huſ- 
And Note, That there is a Proviſo in this 
Act, that though a Dutcheſs, Marchioneſs, 
Gounteſs or Baroneſs, do marry an Huſ- 
band under the degree of a Noble-man or ' 
Baron; that yet nevertheleſs ſhe may retain e 
two Chaplains, which ſhall be qualified [Yn 
within this Law. 7 | 


What prefer. And it is declared by this Act, That 
ments are ut Deanaries, Arch-Deaconries, Chancellor - 
_ bit ſhips, Treaſurerſhips, Chaunterſhips , or 
wo Prebendaries in any Catheral or Colle- 
giate Church, or any Parſonage that hath 


hap. 4. Counſelloꝛ. — 
vicar endowed, or any Benefice perpe- 
ally impropriated, are not to be eſteemed 
enefices with cure of Souls within this 


d And if any Duke, Lord, or other perſon, 
n hoſe Chaplains are qualified within this 
Yi, ſhall have a double Capacity to qua- 
1 


fy his Chaplains; as if a Duke, &c. be Wo 
ide Lord-Warden of the Cizque Ports, or Co.4. 118.2, 
Baron, Maſter of the Rolls, Knight of 

he Garter, &c. In all theſe caſes ſuch 


r Pauke, Baron, Cc. can bur qualify his num 
1- Per of Chaplains, according ro his belt 


Aalification only. . 

And if che eldeſt Son of a Duke, Mar- Chaplains re- 
hueſs, &c. retain Chaplains in the life time _— — 2 
df his Father, who after dies, and the Ho- you ps 
our deſcends upon ſuch Son; yet this Re- Co. A 90. 
ainer will not quality his Chaplains co have 

luralities within this Statute, becauſe at 

he time of the Retainer he was not capable 

o qualify them. Er quod ab initio non valet, 

Fractu temporis non con valeſcit. 


is 5 | 
, If a Duke, Marqueſs, &. retain his full £974 4iſchorger 
- Fnumber of Chaplains which are advanced, % nate 


5 : | th = 
and then diſcharge them; yer he cannot, ft.. 


during their Lives, qualify any other with: Co.. 90. . 
Jin this Statute, R 


But if a Duke, Marqueſs, c. that has A great num- 
e power within this AR to qualify Chaplains, 47 e C- 
at one inſtant of time retain his double — 8 
number of Chaplains, or any ſupernumerary Co 1 
Chaplains; in that caſe, thoſe only ſhall Dyer j 12. f.8 f. 
have the benefit of —— that 2 > 
3 
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firſt preferred. Quis in æquali jure meliuſ 


eſt conditio poſſidentie. 1 
O. 4· 79. b. ff one that is qualified within this Sta 1 


Dyer 312.p.88. tute take a ſecond Living incompatiblk 
and be Inſtituted or Inducted into the ſam 
before he have obtained a Diſpenſat ion 
n _ is void; though Dyer makes a Luz 
or it. | 

This Law is And note, that it hath been Reſolved 

wet aijpenſable, That the King himſelf cannot diſpenſt ; 
with this Law. Dyer 35 1. p. 2. 327. 2. p. 4 

Trin. 18 El. C. B. Coxes Caſe. ; 


Vaughan's If a Parſon have a Living under the | 
* 129. Value of Eight pound, and take anothe g, 
Higcen. w without Diſpenſation, the firſt is void; and ,; 
| if he do not read the 39 Articles, or do na 
do the other things preſcribed in the ſixth? 

Chapter of the firſt Book, whereby the ſe. 

cond Living is void; yet that helps not, 

but that the firft Living is void, and the 

Patron may preſent ; but no Lapſe will in. 

cur until a legal Deprivation and Notice to 

If the Patron. 5 1 
4A Pluraliſs But if one that is qualified within thi? 


' X g ry ry » I p lan 
_—_— fo ſub- Law to have two Livings incompatible, Ine 
ſeribe or read ſhall negle ct at the time of his Inſtitution 
the 39 Arti- | 


cles. to ſubſcribe to the 39 Articles of Religion, 
Dyer 35. b. though he be after inducted into the ſecond 
Co. f. 102 .. Living; yet this ſhall not make the firſt? 
Hob. 15 74. void, for his Inſtitution and Induction wer 
both void ab initio: But if ſuch Parſon had 

ſubſcribed the Articles at the time of his 
Inſtitution, and had after neglected to read 

. them within two Months after his Indu 

Rion into the ſecond Living this makes both 

„ Living 


1 


2 


hap. 4. Counlelloꝛ. 5 
ivings void (as was lately adjudged ) be- Vaughan, 129, 


t Hauſe for two Months he was compleat Par- *<- 

1 . on of che ſecond Living. | | 
And if a Parſon, &c. that is qualified Hob. 157.” 

a. Wrichin this Statute to have Plurality of Li- 


ings incompatible, be made a Biſhop, his 
Qualification ceaſes, ſo that after he cannot 
eagle two Benefices incompatible hy force of 
70 uch Qualification; but if he had two Li- 
nie ings before he was made Biſhop by quali- 
cation and diſpenſation within this Statute, 
Ne may retain them by Commendam: And al- 
ch Ihough he were the King's Chaplain, it al- 
be ers not the caſe ; for by the acceptance of a 
nd Pichoprick, he ceaſes to be the King's Chap- 
na Pin within this Law. 


2 And if à Parſon have one Living incom- Parcs Lawy 


e Patible, ne cannot obtain another with Cure 51, 5: 
10, "Yo be united, unleſs he be qualified and — 
the * * vine 1s a Plu- 
mM wy a Diſpenſation, but that firſt will be ratiry. 

old. 

Mr. Hughes in his Perſons Law puts two Parſon and 17. 
aſes, which he is of Opinion are out of the <a" of the ſame 
langer of this Law. The firſt is, where Cureh. Sie. 
here is a Parſonage or Vicarage enJowed, 

nd the Parſon without Diſpenſation or 
Qualification accepts the Vicarage: And 

e conceives, That notwithſtanding that 

heſe are two ſeveral Advawſons and Bene- 

ices, and that ſeveral Quare Impedits may be 

brought of them, and chat ſeveral Actions 


Exe 


this! 
e, 
ion 
on, 
ond 
firſt | 
rere | 


. re maintainable by the Parſon and Vicar 
u encerning their Poſſeſſions; that yet ne- 


ertheleſs, the preſenting of one perſon to 
oth is no Plurality within this Statute or 


D 2 the 


oth 
ing 


ia ons Church. 


Conpry verfus 
Bear ha pe. 
P. 17. EI C. B. 


there is a Proviſo in the Act, That wo Pai 
ſonage with @ Vicarage endowed, (hell be ai 


Tor RefTorres 


The Parſons Part I} = 
the Canon; becauſe the Parſon and Vic 
have both but one cure of Souls. Beſide 


counted 4 Benefice with cure of Souls with, 


that Ad. | * 


But his other Caſe ſeems more doubtful 
and it is put where a Church has two Re 
Rories, and each has cure of Souls per % 
and are incompatible, and one perſon ob 
tains both theſe Livings without Qualifics I 
tion or Diſpenfſation. N 

This Caſe he conceives to be both or Hir 
of the danger of this Act and the Canon: Ne 

1. Becauſe it is not in pluribus Eccleſiis. 

2. When there are ſeveral Advowſons in 
one Church, neither Parſon hath the who 
cure of Souls; and the words of the Statur 
are, Having no Bene ſice with the cure of Sou 
of the value of Eight pounds, takes and accen 

another Benefice with cure of Souls, G. 

But here the Church is one and the ſame Hor 
and the cure of Souls the ſame ; and there 
fore, as he conceives, neither within tho 
danger of the Statute or Canon: But in 
private Report that I have, this very poiiſ 
came in queſtion in the latter end of tie. 

Queens time; and the Reporter ſays, That 
Walmeſly and Beaumont were of Opinio nd 
that this Caſe was within the Statute : ri 
Anderſon doubted, and ſeemed to incline : Noc 


N * 


the contrary. Idee quære inde. 


1ap. 4. Counſelloz. 37 
By the Reſolutions of the ſeveral Caſes 
ſore mentioned it is worth obſervation, 

w the Judges of the Common Law have 
deavoured to advance this Law, and re- : 
ain the Qualifications: And yet when all Tine is www » 
done, this Law produces little more effect, — og 
an the transferring the power of Diſpenſa- Jia in Eng- 
ons in this caſe from the Pope, and ſcat · land by Service, 


ful ring it amongſt the Nobility and others: %% the 
Re id how many Pluraliſts are there in Erz- Tia. 4 
4 | „d, that hardly fee either of their Livings gum Prices 


KD a year? So that generally the beſt Li. be Bld. 
Ings in the Kingdom are ſerved with poor and Dowagers, 
Eurates, and no Hoſpitality kept: A n probavl 


| Ol: I; | 1 Ia. 45 AR) ware 

\. Pine worth the Conſideration of a Parlia by Send and 
gent. Dignities ; amd 

6. AS) 2 | | / 

* , ere are about Four thouſand three hundred Livings in England of Tex 
15 1 . per Annum in the King's Books, and upwards ; and it 15 not the leaf: 
hokJ wings the Pluraliſts catch at, though at firſt they crept into the ChD 
atur Were the Livings were ſo ſmall they were not able to maintain a Mini ftir; 
Soul 


a, if the 41 Canon of King James were obſerved, many Miſchiefs in thes 
e might be prevented, Co. 2 Inſt, 627*. | | 


And it is to be hoped, that our Noble 


amed ords,when they conſider the great damage 1 
e Church ſuffers by Pluralities; the many g- — 


| th:Woor Souls that are neglected, in danger to at the Confe- 
in Weriſh ; the great diſcouragement it is to vence at Hamp- 
poilfWearned Men, when they ſee many of bon Cure,” 
F thWeaner worth enjoy two Livings apiece * ü 


W- ſides Prebends, Deanries, Sine Cura®s, Ce. au, of the * 
nion nd the abler and better Man, for want of Kings Livings 
Priends, is never able to riſe higher than a e Pluralifts, 
ine or Curacy of Twenty or Thirty pounds 7 — N 
IR year, when they conſi.ler how great a 7; —_ | 
e e <5 uiler's Ecclef, 
candal it is to our Church; and it is ro be Hiſt. Ib 10. 
ared, attended wich a Curls: I ſay, Ir is p.16. 
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38 


a Bleſſing and the Prayers of the pociſ 


am bound to ſay that tor their Lordſhip} 


keeps a Beneficed Clerk for his Domeftici } 


Che Parfois Parti. 


8 


to be hoped, Their Lordſhips will becom 
ſo much Self. deniers, as to lay down thi 
Privilege where they received it, certainly 


Clergy would attend it, and if Advantag 
ſhould be reckoned in the cafe, I knouſif 
none their Lordihips enjoy by it: For | 


Honour, That I do not know a Lon 
within the compaſs of my knowledge, tha 


Chaplain, but have Chaplains of their own, Þ 
and allow them honourable Stipends and 
Preferments in due time; but if their Lord 
mips ſhould not be willing to lay aſide thi- 
Privilege, the Archbiſhops that have the 
power of Diſpenſation, might remedy it in 
part, or in all; or his Sacred Majeſty, in 
denying Confirmation. God grant all ma) 
be done for the good of the Church. 4 
The Archbiſhop can refuſe no perſon: 
Diſpenſation without juſt and reaſonabl 
Cauſe, See the Penalties againſt him, and 
Remedy for the Party grioved, Star.25 H.5 
. | 9 


1 


7 


F 


hap.'s- ' Counfelloz, ER — 
CHAP. v. 


Phat Simony is, and who who ſhall be 


ne ſaid 10 be gui of it, and what are 
* Y the dangers enſuing thereupon. 

tha : 

tick _— 1. 1 

wn, Aving ſhewed my Clerk how to ob- 
an( tain a Benefice, and likewiſe thoſe 
ord. Which are qualified, how to take a ſecond 


iving ; it reſts, that I ſhould ſhew them 
What is to be done after Induction, to con- 
irm them in their Benefices : But becauſe 
:mony is not only ſcandalous to the Clerk 
hat is guilty of it, but alſo very dangerous; 
nd 1 told my Clerk in the Second Chap - 
Jer, That he muſt obtain his Preſentation 


on 14 | | | 
lab Wrichout any corrupt or Simoniacal Con- 4 
and Fract; I thought it fit by the way to let | 
H Iny Clerk know, not only what Simony is, | 


Put likewiſe the danger that attends it. ö 


Simony, by the Canoniſts and Schoolmen, what Simony 
Is defined to be, Studioſa voluntas emendi vel it. Panormit. 
Pendendi aliquid ſpirituale aut. ſpirituali an · c. Nemo exira 
Nexum opere ſubſecuto, es, Cc. 


DIY. 


And Thomas Aquinas ſays, Quod Simonia — you 


*% ici videtur à Simone Mago, qui donum Spi- Tho. Ag. 20. 2c. 
A ſan#i emere voluit, ut ex venditione Sig- 9.100. Art. i. 
orum que per eum fierent multiplicatam pecu- Oi f _ 
277 lueraretur; & ſic illi ui piritualia ven- — 10. 
lunt, conformantur Simoni Mago in intentione, 
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40 The Parſons Part C 
Hoveden in his in adlu vero illi qui emere volunt: Uli aute v 
Fiftory ef H. qui vendunt in atiu imitantur Giezi diſcipulun Nl 

venue Ce. Heliſæi, de quo legitur 4 Reg. C. 5. quod accepu 
won made b S. „ 

| Richws, Ach. pecuniam à leproſo mundato, unde venditore Pa 
biſhop of Can- Spiritualium poſſunt dici, non ſolum Simoniaci Ne- 
terbury. that ſed etiam Giewate, 9 
the Patron And St. Gregory ſays 5 — 


y m: 
-n ala erdines vendunt aut emunt, Sacerdotes ehe un 6 
boſe his Ad. polſunt, ut ſcriptum eſt. Anat hema dant:, Ana. th 
wowſon for thema accipienti, bac eff Simeniaca bereſi:. II 
ever. Speed Quomodo ergo, ſi anat bematiſati ſunt, & ſandi Wh 
#1 05 as ſunt, [antlificare alios poſſunt ? Et cum Wye! 

_—_ - Canon, in © briſti corpore uon ſunt, quomodo Chriſt: 3 
Quicunque, Corpus tradere wel accipere poſſunt ? Dui male. a), 
| dictus, henędicere quomodo poteſt? And the u 
wid Canon · fame holy Father further ſays Si Presbyter thn 
Piesbyter. per pecuniam Eccleſiam obtinuerit , non ſolun' Wu 
It hath been Eccleſia privetur, ſed etiam & acerdotii honor: Wn 

held, That a „ „ 3 F* 4 4 
Patron that Ipolietur 12 8 1 h 
preſents by Si- And it appears clearly, That the very rn 
mom, ſhould Intention to buy Spiritual Gifts or Prefer. Ni. 
leſe his Patre- ments, carries with jt the guilt of Simony, F. 
8155 for ever. ag well as the act it ſelf: And therefore the We 
oveden, HN 2. FRE? : R 2 
p.310. holy Apoſtle ſaid to Simon Magus, Cor enim in 
Speed 5ogn. fuum non eſt rectum coram Deo; pænitentian Wn 
Ad. Apoſt. c. B. itaque age ab bac nequitia tua, & roga Deun Wu 
v. 25e. | ferte remittatur tibi bac cogitatio cordis 11. 
But this is in foro conſcientiæ only, and not 
| Puniſhable by any human Laws, unleſs it fi 
proceed to the Act. Eo 
Diviſion” Simony by the Canoniſt is diſtinguiſhed" 
Canons againſt into Simoniace & Simoniacus : The firſt is $6 
Guy. where the Clerk comes in by Simony, where. We! 
unto he is not party or privy : Simonracus i 
he which obtains a Spiritual Preferment byW/c 
| 4 11 
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hap. 5: Counſelloz. 4 
2a Corrupt and Simoniacal Contract, to 
thich he is party or privy, and conſenting. 

Selling of I ithes is called Simony in ſome 
Paſſages of Popes about An. Dom. 1095. Sel- — 
den de Dec. 135. N 
Againſt this Corruption in the Church 

any Church Canons have been made, a- 

na N mongſt which 1 ſhall inſtance only two, and 


en! 
j LU 
um 
epi . 

83 
bre 
ac, 

_ 


4 
8 
1 
<8 
8 
7% 
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na Mchoſe Provincial ones of our own Nation. 

: MThe firſt was made in the time of Henry Vide Hoveden 
i the Second, by Richard Archbiſhop of Can- *:3'®: 

um Werbury, and is as follows: | | 
rifti Noulli liceat Ecclefiam nomine dotalitatis ad Lindo. e. nag 
ale. ſaliquem transferre, vel pro præſentatione ali- _ Eccle- 
the Weujus perſonæ pecuniam vel aliquid aliud emolu- "Top — 

yter wentum pacto inter veniente recipere: Quod fi Vide the Ay. 
lun Iuis fecerit, & in jure convictus vel confeſſus pendix 1. to 


4 fnerit, ipſum tam Regia quam noſtra frets au- *hu Chapter. 
boritate patronatu ejuſdem Eccleſia in perpe . 
Fium privari fatuimus. But it was not ſuffi- Lid, Stillingf. 


a N 0 Eccleſ. Caſes 
ient by a Canon, to deprive a man of his . 


ny, Freehold or Inheritance, be the word is Linde. 757. . 
the Nrerpetuum taken for life, or for ever, as it 152.2. 
vin FFmports; neither was this Canon ever put 

ian Wn execution, or attempted ſo to be, that 1 


ind. 
8 % l * 


not The other Canon I made mention of, I Cap. Qvig 
s it find among the Carons of Otbobonus, the flu. 
Pop's Legate here in England; which is to 9 
this effe&: . „ 
ned Lnia plerumg ; evenire didicimus, quod, cum 
it i ed vac antem Eccleſiam fuit præſentatio faci- 
ere: enda, is qui præſentandus eſt prius cum Patrono 
1s i, de certa Summa de bonis Ecclefie fibi annuatim 
t by ol vends paciſcitur, & ſic patius ad Ecclefiam 
T | S præ- 


>” 
2 
* * 
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42 The Parſons | Part I. 
præſentatur. $. Nos buic actui tam Simoniæ 
vitium quam Eccleſiæ diſpendium ingerenti oe- 
currere intendentes, univerſas promiſſiones G. 
pacttiones bujuſmodi penitus re vocamus, & e 
impoſterum Feri diſtrictius imbibemus : Et {i if 
facti fuerint, wires aliquas decernimus non ba- 

bere. oe, — I 

But this Canon was of as little effect as Ma; 

'| the other, as to the making the Contract: 

ih void, which were only determinable at the 


Common Law, where this Cation could not 
be pleaded in Bar. + OS —_ 
Cro.El. 788, T have mentioned theſe two Canons, no: i 
ON. 2 for the validity or uſe ſo much, as to ſatisſy *F 
Per II bunten the Reader what Provincial Canons we have | 


A 
<7 


againſt Simony, and to how little effect they . 
were before the Statute of 31 Eliz. Hor 


* Per Bulam But there were ſome General Canons of 
 Sixticam pri, the Church of greater force, whereby Si- 
i emis rate is puniſhed by Deprivation , and 
dignitarbus, Simoniacus , by Deprivation and perpetual Wc 
| beneficiis, offi- Diſability“, not only as to the Church he 12 
cis, & Hei- was preſented to upon a Simoniacal Con- 
rr inhabilis tract, but alſo to all others: And being . 
* Malum in ſe, it is not diſpenſable either by . 
EE on 3 the King or any other. Stilling ff. Ecel. Caſes, * 


4 


g. 100. Art. 1. 85. Rol. 1. Rep. 237. 


Seft.2. And it has been held by ſome of the Fa - 
S. Aug. de hæ- 


pr thers to.be a Hereſy, if not the Sin againſt 13 
ci80 the Holy Ghoſt : But neither the greatneſ 
s. Greg. in Reg. Of the Sin, nor the ſeverity of the Canons, . 

hab. I. q. i, &c. were ſufficient to reſtrain this Evil in the 
.J. Church, till the Parliament of England took Wo 
it into their care, and in the 31 of Elix. it c 
was Enacted: | . . 
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Chap. 5. Counſelloꝛ. 1 


7 I. That if any perſon or perſons 4 for any Stat. 31 El. 5. 
c- Sam of Money, Reward, Gift, prof or benefit, _ againſt 
„(directly or bade or for or by reaſon of any * 

a Fromiſe, Agreement, Grant, Bond, Covenant, or 

{ other Aſſurance for any Sum of Money, Re- 


Wd, Gift, profit or benefit whatſoever, di- 
rely or indirectly, ſhall © preſent or f collate * Relates to 
any perſon to any Benefice with Cure of Souls, Patrons. 


h Digniey, Prebend, or Living Eccleſiaſtical, Cc. {This is to 
he Wer || give or beſtow the ſame for or in reſpect of _ 


I any ſuch corrupt Cauſe or Conſideration, that 

Weber every ſuch Preſentation , Collation, Gift 
end Beftowing, and every Admiſſion, * Inve- * g;hops, 

10t ¶fiture and Induction thereupon ſhall be utterly 

fy void, & c. 1 

ve As that the Queen, ber Heirs and Succeſ- 

ey ers, to preſent, collate, &c, for that one Turn 

of And that every Parſon, & c. that ſhall give Penalty. 

Si- Mor take any ſuch Sum of Money, &c. or that 

nd hall rake or make any ſuch Promiſe, &c. ſhall 


ual Vorfeit and loſe the double value of one years DE 
he profit of every ſuch Benefice. And the perſon ſo 

on- Torruptly taking any ſuch Benefice, ſhall there- 

ing pon and from thenceforth be adjudged a diſabled 

by perſon in Law, to have and enjoy the ſame 

ſes, FBenefice,&c. | 


Fa- 2. And further, That if any perſon ſhall for Againlt preci- 
inſt any Sum of Money, Reward, Cc. (ut ſupra, pirate Admiſ- 
neſs ¶ irectl or indirely (otber than for (mall an, _ or Inſtitu- 
ons, auful Fees) or for or by reaſon of any Pro -- 
the niſe, Oc. admit, inſtitute, inſtall, induc, inveſt, 
r place any perſons in or to any Benefice with 
2. it Cure, Sc. That then every perſon ſo offending 
l forfeir and loſe the double value of one 


J 
That Þ year. 


hey 
3X 


„w I 
| ears profit of ſuch Benefice, &c. and that the 
| Taid Benefice, Ge. ſhall be eftſoon void, & c, 


| And that the Patron or perſon to whom the Ad- ip: 
| vowſo0n,Cc. ſhall and may by virtue of this WF 
| AF, preſent or collate, &C. as if the perſon were 


naturally dead; but no Lapſe bereby to incur 
till ix Months after Notice. 
Againſt core 3. And if any Incumbent of any Benefice Y L 
= _— with Cure of Souls, do or ſhall corruptly reſign or 
on - 


Aae exchange the ſame, or corruptly take for or in 


re/pect of the reſigning or exchanging of the ſame, | 
17 | directly or indirectly, any Penſion, Sum of Money, 
ä or benefit whatſoever; That then the Giver * 

and Taker of any ſuch Sum, &c. corruptly, ſhall 
loſe double the value of the Sum ſo given, taken 
or had; the one half to the Queen, &c. and the p. 
other moiety to him that will ſue for the ſame, 
c. in any of ber Majeſties Courts of Record, N 
in which no Eſſoign,&c. » 


— 4 4. Provided, That this Ad ſhall not reftrain 1 

altes au den any Cenſures Eccleſiaſtical, &c. IJ 

Simony in Or- F. And further it is provided, That if any 1 

daining and perſom ſhall receive or take any Money, Fee, Ke 
X J 7, Fee, 


iving Orders | 2 3 
te peach Ward, or any ot ber profit directly or indirectly; l. 


or ſhall tale any Promiſe, Agreement, Cove- 1 
| nant, Bond, or other Aſſurance,to receive or have tc 
FR any Money, Fee, &c. directly or indire#ly, to WP 
X bim or themſelves, or any of their, & c. Friends 
(all lawful and ordinary Fees excepted ) for or 
to procure the ordaining or making of any Mi- 
niſter, &c. giving any Order and Licenſe to . 


j | ' Preach, ſhall loſe Forty pounds; and the Ai. ; p 
7M niſter ſo made, Ten pounds, | 
| MS: And 


£ Co | Ree 

„Chap. . Coyuntelloz. . 
. And that if ſuch Miniſter wi bin ſeven years 

2 ext after ſuch corrupt entring into the Mini- 


fry, &c. ſhall except or take any Benefice, Li- 
ring, or Promotion Eccleſiaſtics „ the ſame Li- 
„ring, after Induct ion & c. to be void. 

= And that the Patron may preſent, &c. as if 
ie party ſo Inducted were naturally dead; the 
ue balf of the ſaid Forfeitures to be to the 
Auen & c. and the other half to the Informer, 
Wo be recovered, (ut ſupra ) N 
And I do not obſerve, that the corrupt can againft 
er Patrons were in danger to ſufſer by any Las. 
Law or Canon before this Law was made: 
Wor, as I ſaid before, his Right could not 
be taken away by a meer Canon not con- 
I firmed by Parliament; and before this Law 
was made, the Incumbent that came in by 
Pimony held the Living which he obtaiued 

by Simony, until he was legally and judi- 
in Pially deprived by Sentence Eccleſiaſtical, 
herein he often eſcaped for want of ſuch 
Proof as the Spiritual Law required: But 
this Statute ſtrikes at the Root, and makes 


1 
F4 
Es 


17 — 20 — F 
de. das well the Preſentation, as the Admiſſion, 
y ; IInſtitution and Induction, void. So that if 
2. this Statute had not given the Preſentation 


to the Queen, the true Patron might have Hob 167. 
preſented a new Clerk; or in his default 


TH h 
14; the Church would have lapſed. 
4i- But by this Act the corrupt Patron does 
to ot only loſe the Preſentation to the King 
1;- Pro bac vice, but alſo two years value of the 


Church; not according to the valuation in 3 Inſt, 134. 
ng rhe King's Books in the Firſt-Fruit Office, but 
1 - 08 5 according 


46 5 Che Parſons Part! 
| according to the true end utmoſt value of 
1 the Church 

3 Inſt. 133 But if one that has no right to oreſerll 
1 ſhall, by means of a corrupt and Simoniacal 
Agreement preſent a Clerk, who is by ni 
preſentation Admitted, Inſtituted and In. 
duced into a Church; yet this ſhall not. 
entitle the King to preſent : For coup 
the Act of Parliament makes all void, A 

an Uſurper cannot forfeic the right of ano 
ther in whom there i is no fault. | f 


Co.12.94 Note, That the Patron ſhall loſe his pre. 
ſentation within this Law, e 
the Clerk be not privy to che corrupt 
Contract. 3 
And it ſeems by the penning of this aa 
that the forfeiture of the double value of the 
Church is incurred by the corrupt Con- 
tract only; but the Preſentation is not for- 
feited to the King, unleſs the Clerk de fat] b 
preſented or collated upon ſuch corrupt 
Contract. 
Clerk not privy And it matters not whether the Incum-Þ | 
to the Simony. bent,that comes in by Simoniacal Contract, 
were privy 3 or not, as to making 

the Church void. 


How the Canon But the greater r Queſtion | 18, by Y 
Law fiand; in Whether the Clerk that is preſented up 


— on a Simoniacal Contract, to which he i; + 


1. q. 4. & Gre. neither party nor privy, be diſabled for that 
gories Decre- Turn, to be re * * King to chat 


tals de Simo- Church? 
nia. 1619. 1 
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Chap. 3. Counſyſloz, "= 
J have ſeen the Report of a Caſe in the Fowler verſus 
Vatter end of the Reign of King Fames, -*Pthorn. 
where it was adjudged , That if a Clerk F. 7 hae. BR. 
ere preſented upon a Simoniacal Contract, 

Wo which he was not party or privy, that 

Met notwithſtanding it was a perpetual DiC 


Fbility upon that Clerk, as to that Li- 


1 


yet And in the Caſe of Baker and Rogers, Cro. El. 788: 
10. A. 42 & 43 El. B. R. The Caſe was, Baller 


greed, the Church being void, to give the 

Patron 180 J. for the Preſentation, - who 

reſented his Brother, who knew nothing 

pf the corrupt Contract till after Induction. 

and though it was clear, that the Grant of 

Ihe Preſentation during the Vacancy was 

Imeerly void, and that Baker preſented as an 

ſurper; that yet notwithſtanding the 

W-lerk was in by the corrupt Contract; 

Pecauſe it was not to be intended, that the 

Patron would have ſuffered the Ulurpation, 

% ad it not been for the corrupt Contract: 

ap: And there ic ſhould ſeem by Mr. Juſtice 
erburton, that the Clerk was diſabled quad 

anc. N | | 

And in « Cauſe between the King and Cro. Jac.z8g. 

ing he Biſhop. of Norwich, Cole and Sair, Sir Bulſt 3.92. 
Peorge Crook, who was a. Counſel in the 

F-aule, reports, That Sir Edward Coke 

up- Thurch be void, and a Stranger contracts 

> is yr a Sum of Money to preſent one who is 

hat Pot privy to the Agreement, that notwith- 

hat Fanding the Incumbent coming in by the 

imoniacal Contract, is a perſon diſabled to 

Inioy that Benefice, although he obtain. a 


= 
tb, 
Wo 
"= 
<3 
WS 
BY. 8 

1 3 


3 Inſt. 154. 


tioned Caſe of Baker and Rogers, That 


Co 12.101. 
3 laſt. 15 4. 


and without doubt was his own, Reports, 
That it was ſo Adjudged in the Caſe of 


new Preſentation from the King; for the 
Statute, as to that Living, has diſabled him i 
me LE ne HOY 


I muſt acknowledge, if the Law be fo 
taken, it is very ſevere. e 7 
But let us hear Sir Ed. Coke himſelf ſpeak, Wh 
and he in his Coment upon this Statute ſays, ? 
That it was Adjudged in the before- men- We 


where the Preſentee is not privy nor conſen. Itat 
ting to any ſuch corrupt Contract, as is for-. 


bidden by this Statute, ( becauſe it is no ben 


Simony in him,) there the Preſentee ſhall 
not be Adjudged a diſabled perſon within 
this Act: For the words of the Statute are, 
And the perſon ſo corruptly giving; ] ſo as he 
ſhall not be diſabled, unleſs he be privy to 
the Contract: And ſo (ſays he there) ic was 
Reſolved, M. 13 ac. ; 4 
And Sir Edward Coke, in that Book that 
goes under the Name of his Twelfth Report, 


po 
ot 


þ 
aV 
4 2 
nes 
2 
0. 


Dr. Hutchinſon, Parlon of Kenne in Devon. 
ſhire, by the whole Court, That if a Clerk 
be preſented upon a corrupt Contract with ice 
in this Stature, although the Clerk be not i 
Privy thereunto, yet the Preſentation, Ad- e 
miſſion and Induction are all void within p 
the Letter of the Statute : For the Law in · Ta. 
tendeth to inflict puniſhment upon the Pa- en 
tron, being the Author of this Corruption, ep 
by the loſs of his Preſentation ; and upon . | 
the Incumbent, who came in by ſuch 2 ſh 
corrupt Patron, by the loſs of his Living, ea. 

: althou gh 3 


— 


hap. 5. Cdunſello 49 
though he never knew of the corrupt Con- 
im act; but if the Preſentee were not cog- 
ant of the Corruption, then he's not 
Fichin the Clauſe of Diſability within the 
me. Statute; and fo (ſays he) was the 
pinion of all the Judges of Serjeanti- Inn 


ik, i Fleetſtreet, M. 8 Fac. 1 
ys, And it ſeems ta me upon the penning of 
n- We Scatute, that this Opinion is more ratio- 
14: Wal. than the former; for the words of the 


atute are, That the per ſaus ſo corruptly taking, Is ſhould ſeem 
Focuring, ſeeking or accepting, ſhall, &c. from ae 7 = Ca- 
Werceforth be adjudged a diſabled perſon in Law, nw 


no that is Simo- 

all ¶ Save or enjoy; &. And though the Incum- 2 

in ent in this caſe take and accept the Benefice may upon a 

re, I pon the corrupt Contract, yet as to him it is voluntary re. 

he Pot corruptly taking. AIRS + 

to And that this agrees with the Canon 79,99 9" 

vas aw, St. Gregory's Decretals, Lib. I. Tit. 7. ſame Living 
5.59. p. 210. ſi alicujus 3 where the Gloſs again. 

lat Wars the caſe, Aliquis eſt in Prelatum alicuſus Greg. Decrer. 

11, Mccleſiæ electus per Simoniam eo tamen ignorante — eee 

ts, ec ratum habente : Talis electio propterea re- 8 — 6 1 

of Mobata eſt, Lugritur utrum Epiſcopus, cum illo cap. a5. 

on. Moterit diſpenſare ut iterum ad eandem Prelatu- 

rk Em Elegatur. Reſj ondetur, quod Epiſcopus illa 

ih: Pice cum illo diſpenſare non poteſt, ſed cum illo 

10t i ignoranter ſimplex beneficium per Simaniam = . 

Id. V adeprus poſt liberam reſignationem poteſt Epi(-. 

in pus 4:/penſare. So that it ſeems the Canon 

in- aw makes a difference, where the Incum- 

Da-. ent voluntarily reſigus, and where he is 

on, Meprived. EE EE 

on But this being a Point thus controverted, Quete. 

| 23 ſhall not take upon me to determine, but 


cave it to the ſudgment of the more Learned; 
| | 13 1 


het Contre® I ſhall in the next place ſhew, What Conf 


ſhall be ſaid 


Srrnontacal. 


rot. 6 67. C. B. 


More 916. 
Cro. El. 68 6. 
Smith verſus 
Shelburne. 


Winch 63. 
Sheldon verſus 
Brett. 


IIb. 165. 


(the Incumbent being ſick) for Ninety 


the other with whom he was to exchange 
that he ſhould make the Patron a Leaſe of Neſie 


ſented his Son; and this was held Simony 


_TCNCce, 


- The Parſons Part 


tracts have been held Simoniacal within the 
meaning of this Laws | 

In a cauſe between Dr. Graunt and ore 
Bowden, it was held (upon an Evidence u 
a Jury,) That where two Parſons agreed 
to change their Livings, and the one pro 
miſed his Patron, that if he would preſent? 


his Tythes at ſuch a Rent; and this wa $M! 
held Simony, although the other was na | + 
wy to the Contract, he making the Leaſe % 
alter. | 11 

The Father in the preſence of his Son, 
being a Clerk, purchaſed the next Advow. 
ſon of a Church, the preſent Incumbent W'*<* 
of the Church being ſick, and not likely 
to live, who ſoon after died, and he pre. 


within this Statute : But if this had been 
Cone in the abſence of his Son, it had not 
been Simony, becauſe the Father is bound 
to provide tor his Son. Quære of the diffe. 


And by Hutton it was held Simony to pur- N 


chaſe the next Advowſon, the Incumbent A 
being lick. | I 18 
In the Caſe of one Winchcombe againſt the N 


Biſhop of Winchefter and Puleſton, the Caſe ; 
was, One Say bargained with the Patron 


pounds to preſent him when the Church 
ſhould be void, and for the better aſſurance \'i 
took a Grant of the next Avoidance to 
Friends 


as 


hap.s. Counſello :- 

riends in Truſt: The Incumbent died, 
y was preſented ; and this was held Si- 
ony within this Law. „5 
To ſell an Advowſon ea intentione that J. 


ef 3 | 

of hall be preſented is Simony, 2 Ventr. 39. 1 
ea T here is of late time a practice introdu- Bonds for Re- 
ro, Id by corrupt Patrons, that, if not nipt ear- gm. 


in the budding, will make this good Law 

no effect; I mean the taking Bonds for 
Jeſignation. And this practice took its riſe 

Jom two Caſes in Sir George Crooke's Reports. 

The firſt was between Jones and Lau- Cro. jac. 248. 
nce, 8 Fac. The Caſe was thus: Jones 274. 

d a Son which he intended to be a Clergy- 

Jan, and having obtained a Preſentation 

Jom Queen Elizabeth for the Church of 

reetham, agreed with the Defendant that 


ay && ſhould be preſented, ſo that he would 
re. Wlign when Fones?s Son was qualified for 
ny e Living; whereupon the Defendant en- 
en Ned into a Bond of a thouſand Marks penal- 
not to the Plaintiff upon this condition, (ha- 
nd Ing firſt recited the Agreement) That if 


De Defendant within three Months after 
queſt ſhould abſolutely reſign his faid Be- 
ur. fice, that then, &c. 
ent And in an Action of Debt brought upon 
is Bond, the Defendant pleaded Non re- 
iſivit, which was found againſt him; and 
Arreſt of Judgment it was moved, That 
is Bond was made for the performance 
a Simoniacal Contract, and therefore 


did; but notwithſtanding the Court gave 


the 
aſc 4 
ron 
ety 
rch 8 

e Idgment for the Plaintiff: And two Rea- 


nce 10 
to Ins are given for the Judgment ; The firſt 
nds as, becauſe there was no averment of the 
; E 2 Simony 3 


Cro. ubt ſupra, 


— | 


It 


Cro.Car. 1 80. 
Hur. 3. Jones 
220. 


rial as to the Bond, becauſe that Statute di 


infer from the concluſion of the caſe. 


Opinion, but it is very juſt and reafonabl: 


mony had been averred, it would have bee 


| likewiſe in Debt upon an Obligation with 


The Parſons Part! 


Simony ; the ſecond, that it was not mat 


not make the Bond or Contract void, bi 
only the Preſentation, &c. for this J clear) 


But I confeſs the ſenſe of the Court v. 
That in truth, if a Man be preparing a8 
for the Clergy, and have a Living in hj 
diſpoſal, which falls void before his Son þ 
ready, he may lawfully take a Bond of ſuc 
perſon as he ſhall preſent, ro Reſign, whe 
his Son is become capable of ſuch Living 
And I have nothing to ſay againſt thy 


Nature obliging that every one ſhould ta; 
care for his Poſterity. _ ] 

But if a Patron take a Bond abſolutely tf 
Reſign upon requeſt, without any ſuch caul 
as the preferment of a Son, or to avoid Pl 
ralities, or Non-reſidence, or ſuch reaſon 
ble cauſe, but only to a corrupt end aniMNo! 
purpoſe to exact Money by this Bond fron 
the Incumbent, or attempt it, though per 
haps the Bond may be good againſt the per 
fon that entred into it: Yet I am clear qq 
Opinion, for my own part, that the fail 
Bond makes the Church void, and gives th 
Preſentation to the King ; and it ſhould ſeen 
in Jones and Laurence's Caſe, That if 


left to a Jury to have adjudged what the in 
tention of the corrupt Patron was. 

The other Caſe upon which theſe ſubtif 
Simoniſts build, was between Babington and 
Wood, 5 Car. I. B. R. where the Caſe wa 


Con 


nap. 3. — Counſelloz, 


nded to preſent the Defendant to ſuch a 

iving, that if the Defendant upon requeſt 

ter 2 Ad miſſion ſhould reſign, that then 

e Bond to be void, &c. 

Upon Oyer of this Bond and Condition, 
e Defendant demurred, and Judgment was 
iren for the Plaintiff: But all the Court 
onceived, That if the Defendant had aver- 
ed, that the Obligation had been made, 
ith intent to exact Money, make a Leaſe, 
c. which in it ſelf had been Simony, then 


her the Bond had been good or no? But 
pon this Demurrer it did not appear there 
was any Simoniacal Contract; and ſuch a 
Wond might be made upon a good and law- 
u ldefhgn, as the preferment of a Son, as in 
W7 ones and Lawrence's Caſe before, to avoid 
Non. reſidence, Pluralities, ec. 

So that it appears by both theſe Caſes, 
hat Bonds taken upon prudent and juſt 
Wends to Reſign, are not Simoniacal ; but 
here ſach Bonds are taken upon corrupt 


ſequent practice or action, it is clearly Si- 
I mony, as if the Bond had been expreſly to 

pay Money; for what difference is there be- 
Itween a Bond expreſlly to pay Money, and a 


in bond to Reſign, which is to pay Money, if 


che Patron ſay, Either pay me ſo much Money, 
Jer Reſign; when all the World knows, in 
ſuch a Caſe, the Parſon muſt pay the Mo- 
ney, or Reſign and be undone £ 
E 3 a 


ondition, That whereas the Plaintiff in- 


pon ſuch a Plea peradventure it might 
ave appeared to have been Simony ; and 
Shen it might have been a Queſtion, whe- 


deligns, and it be made appear by any ſub- 


53 


That thoſe Reverend Judges that gave theſ 
Judgments ever intended further: And 


_ diſcourage ſuch practices that tend fo mud 


I know no Law that tends more to the 2 


Noy 2 2. T. 15. 
Jac. rot. 103 i. 

C. B. 

* Vis infra in 
the Catalogue 
of Law Books, 

Stillingfleet's 
Bonds of Re- 
ſignac'. 8 1. 


Advice againſt 


Bonds for Re- any Clergy-man to give any ſuch Bond 
which may have the leaſt tincture of 8. 
mony; nar do I believe any man of worth! 
will do it, unleſs it be upon ſuch Reaſon! 
as aforglaid, 1 


i 
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1 * 
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fignation, 


my young Clergy-man ſome Cautions ai 
gainſt them: For it is an old Saying, Th 


The Parſons Part! 
And the World ſhall never perſwade me 


hope that the Reverend Judges, that noffi 
ſupply their places, will diſcountenance an 


to the ruin of the Church and Religion; ff 


vancement of Learned and Religious Me 
than this Law doth, and therefore ought? 
to have a benign conſtruction to the end 
it was deſigned. 

I find a Caſe reported, I cannot ſay tha 
it is by an *Authentick hand, but ſuch as it! 
is, I will give it the Reader; it was be. 
tween Sir Fohy Paſcal and one Clerk, in thi? 
15"), year of King James, upon Evidence 
to a Jury it was held, that ſuch a Bond w. 
Simoniacal; but the Circumſtances not ap 
pearing in the Book, the Caſe can be of 110 
great Authority. 9 


But before I ſhake hands with theſe Bond 
of Reſignation, it will be convenient 1 giv 


\ 2 
BD 
\ 


Reſetter is worſe than the Thief ; for with? 
out 5 there would be few Thie ve. 
An | 1 
1. I hold it a great diſreputation fol 


2 


Counlelloz. 1 - "Us 


* hap. 5. 
10 2. If ſuch Bond carry with it a Simoniacal 
yy orrupt deſign, it makes the Clerk no lefs 


uilty of Simony than the corrupt Patron; 
Ind then the Clerk not only loſes his Living 
y this Statute, bur is for ever incapacitated 


A have it by any future Preſentation, and Concil. Remenſ. 
+ y the Canon Law is to be degraded and 2 
V capacitated to all other, C. r. 4. f. Presbyter Miargine Noy 


„ Oc. | 72» 
& Laſtly, If he do not Reſign upon requeſt, 
Dc is ſubject to the whole penalty of the 
Bond; for Simoniacal Bonds, Contracts, &c. 
Fre not made void by this Act, but only the 


bel preſentment, &c. And fo you may obſerve 
the difference between malum in ſe, and malum 
* 4 rohibitum, by the Statute. 

hor Theſe Bonds for Reſignation are become 
x Mo frequent, that hardly a Living paſſes, un- 


We(s by Perſons of Honour, without them, and 


Pery ill uſe is made of them 
There's a poor Vicar in my Neighbour- 
"nd * [1 : : 
u ood that has a Vicarage but of 40 l. per 
1 1 num, and was forc'd into one of theſe 


Bonds to obtain it, and his Patron takes 
From him Tythes of half the Value of 
he Church, and he dares not Queſtion 
im for them; Opus eſt medico. It is time 
or the Clergy to prefer a Bill in Parlia- 
ment, not only to make all ſuch Bonds void; 
„Hut likewiſe all Bonds, Bills, Covenants, 
Promiſes, Judgments, Statutes and Recogni- 
'F-2nces, made or entred into upon any Si- 
moniacal Contract. Certainly no good man 
Iwould oppoſe it; a fit undertaking for my 

Lords the Biſhops. 
1 = E 4. Ir 
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56 
What Cove- 
nants and A. 


greements are 
within this 


| Law, 
Cro- Car. 42 5. 


Noy 142. 
aker verſus, 


Mountſord. 


was ſaid by Fuſter Juſtice, that it was Ad. 


The Parſons Part! 
It is now to be conſidered, What Cove. 
nants or Agreements ſhall be ſaid to be 8. 
moniacal within this Law. 
If a Father-in-Law, upon the marriage 
of his Daughter, covenant with his Son. in. 
Law without any Conſideration, but volun 
tarily, That when ſuch a Church falls void 
which is in his gift, that he will preſent him 
to it; this is no vimony within this Law Fl 
But it ſhould ſeem, that ſuch Covenant in}? 
Conſideration of Marriage, or any other 
Conſideration had, made it Simoniacal. 
So where the Patron took a. Bond from 
the Preſentee to pay 10 JL. yearly toward 
maintenance of his Predeceſſor's Son, whilſt 
he remained in the Univerſity unpreferred, 
was held no Simony : And in that caſe it 


Judged in the Earl of Suſſex's Caſe, wheel 
the Patron took a Bond of the Incumbent 
to pay 51. per Annum 10 the Widow of hi 
Predeceſlor, it was no Simony: Theſe were 
good Charitable Reſolutions ; ſed quan 
rationem inde. And Foſter ſaid, That not. 
withſtanding great oppoſition in that caſe, 


che Parſon enjoyed the Living at tha I 
= RR. . 4 
In the next place it will be fit to conſider, ; t 
what Church Preferments are within this 
Law; the Statute only names Benefices with 
cure of Souls, Dignities in the Church, Pre. 
| bends and Livings Eccleſiaſtical. The word 
Benefices with cure of Souls, ſeems chiefly * 
aimed at Parſons and Vicars in Churches « 


2 Inſt. 155. 


Parochial : Dignities comprehend Arch- 


Chap. 5. Counkello:. 1 
biſhops, Biſhops, Archdeacons, Deans, Chan- Lindvood . 
cellors, Treaſurers, Chanters, Precantors, . Clerical 
Officials, c. For Dignities Eccleſiaſtical are pus. _ 1 
defined by the Civilians to be, Adminiſtratio fone Eccleſ 
cum Furiſdictione aliqua conjuntta. © mumiſtr. &. Be- 

And Lindwood tells us, Dignitas cognoſcitur vefictis li. a. e. 6. 
altero de tribus modis, primo quando bene ficium Lindo. cap. Eſa- 
int habe: adminiftrationem rerum Eccleſiaſticarum —— * 
W cur Furiſdictione: Secundo ex eo quod habet nitate, — 
in nomen dignitatis cum prærogativa in cboro . 
hal capitulo : Tertio quando conſtitutio wel conſue- 

"'Y 2udo Eccleſiæ babet, quod beneficium habeatur & 
om reputetur pro dignitate. „„ 
4 And in another place ſpeaking of Digni- Cap ut Cleri- 
it ties, he ſays, Proprie loquendo de dignitate ordo calis verb.Dige 
ed, Eypiſcopalis dicitur dignitas ; fic Abbates, Prioves , 


bo es But E 
conventuales , & officiales Epiſcopi, dicuntur i for auth 


dignitates, & in inferioribus Epiſcopo jus non mon Lam which 
imponit nomen d:gnitatis, nifi Archidiaconis & ſpall be Digni- 
Archipresbyteris, propter Furiſditionem,co præ- de. . 
eminentiam, quas habent m_ alios : Imo licet ** 4 _ 12 
(lays he) Archidiaconi nullam haberent Furiſ- — 1 5 
dictionem ex conſuetudine, tamen ratione nominis 17 E. 3. 31. 


3. 


ot. ll /onat in dignitatem, & c. 11 H. 4.40. 

ſe, Prebends are particularly named, and 14 56:14 

ha Livings Eccleſiaſtical are words of a large . =. 

extent, and draw in Donatives within the Finer vets 
penalty of this Law, as hath been adjudged, Machaller, 

er, ; though they have no cure of Souls. T. 7. Car. I. B. R. 


Having held the Reader ſomething long 
in my Diſcourſe upon the matters relating 
to the firſt Paragraph of this Statute, I ſhall, 
after ſome general Obſervations upon it, 
draw to a Concluſion. 


And 


Hob. 167. 


* 


Who may take 


advantage of any Clerk is in by Simony, or any other dig. 
Simony, quod ified perſon, every Stranger as well as the 


nota, 


Sir Jo. Rowſe 


verſus Wright. 
1 Jae. Hob. 
167,163,177. 


Contrast not 


executed. 


Simonift aies 


poſſeſſed, if the 
King loſe the 


—_—..: 
Hob. 166. 


ſolved, that he ſhall not; for the Statute 


ſuch caſe the King loſes his Preſentment; 1 
and ſo it ſhould ſeem, if the Incumbent re- 


The Parſons part I. © 
And firſt it is to be obſerved, That where 


King,may take advantage of it : And thete. 
fore it the Parſon, Vicar, or other dignified i 
perſon, ſhall bring any Action for the Tythes, | 
or other things belonging to his Church; 
the Defendant may avoid the Action, by 
roving that the Plaintiff obtained his pre. 
erment by a Simoniacal Contract. By 
Note, ih Caſe of Simony, the Preſentation |} " 
veſts in the King without Office, 2YVent.213, ⁵ __ 
And Note, That a Simoniacal Contract, 0 
where the party is not preſented in purſu-. Y © 
ance of it, is not within the penalty of this I 
Law; but it ſhould ſeem, That if one that P. 


has no Right preſent a Clerk upon a Simo- AF 
niacal Contract, he is within the penalty, MI © 


though an Uſurper; but not, as hath been 
ſaid, to give the King the Preſentation. I ; 
It hath been a Queſtion , If the Clerk MA * 
which comes in by Simony die in poſſeffion 
of the Church, Whether che King ſhould |? 
loſe his Preſentation ? But it hath been Re- 


makes the Preſentation, Admiſſion, Inſtitu- 
tion, and all void; ſo that the Church was 
never full of an Incumbent, & nullum tem- 
pus occurrit Regi. But if the King ſuffer an 
Ulſurpation by the Patron, or any other, 
preſenting another Clerk, who is Inſtitured '? 
and Induced, and after dies Incumbent, in 


. ea i. a & Ad 


ſign, or be deprived, the Church having | 
been once full, = 
And 


— 1 „% an 
32 „ * — 
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Chap. 5. Counſelloz. 59 
And note, There may be a Simony,and Simon, and 

neither Patron nor Clerk conſent or be privy _ and 

toic; and yet the Church for that Turn is — — 

by Statute gn to the King: It the Clerk Porter, F. 

be preſented by the means of ſuch corrupt Jac, R R. 

Contract, though neither Patron nor Clerk 

were privy or conſenting to it; ſo the King, 

though he himſelf cannot be guilty of Si- 

mony, may preſent upon a Simoniacal Con- 

tract between others, and ſuch Preſentation 

is void by this Act. 

Suppoſe a Clerk be preſented upon a Si- Pardon of Si. 

moniacal Contract, and then the King or wm #*e fett. 

Parliament, that is, the King in Parliament, 1 

with the Aſſent of his Lords and Commons, C. K cd. El, 

pardons all Simony by expreſs or general 

words, though this may pardon the Penal. Hob. 167. 

ties, yet the Church remains void. - 


B. contra, 


T ſhall now conclude this Paragraph with De miniſterit. 
the ſaying of a holy Father of the Church, & +4.1.4.1. 
viz, St. Ambroſe upon this Subject; Cum or- — 1 
dinaretur Epiſcopus, quid dedit ? Aurum fuit: 1 
Quid perdidit? Anima ſua fuit : Cum alium 
ordinaret, quid accepit ? Aurum fuit: Quid dedit? 

Lepra fuit. | 


I am now come to the ſecond Paragraph 4 Inſt. 135. 
of this Statute, which Sir Edw. Coke (who 7% rraſon 7 
was a Member of this Parliament) tells us, — R 
was added to avoid haſty and precipitate —— 4 
Admiſſions, Inſtitutions, and Inductions, &c. niſſons. 
to the prejudice of thoſe that have right to 
preſent, and thereby putting them to their 
Actions to recover their Rights, and there 
are ſeldom Bribes (as I may ſay) in this caſe 

„„ given, 


60 


The Parſons Part? 


given, where the Patron has a good and fire C 
Title: | 1. 
The taking or giving above the uſual! fo 
Fees in this Caſe, is as well dangerous to the at 
Clerk as the Officer; for the Church ſhall . A 
be void, ſo that the Patron that has right is 
to preſent, may preſent again; and the 
Uſurper and Officer that takes more than c 
his Fees fox ſuch expedition, forfeits double ce 
the value of the Benefice for a year, not ac- tl 
cording to the rate in the Firf#-fruits Office, 0 
but according to the very true value: But f 
upon this Clauſe no diſability reſts upon the c 
Incumbent, but that he may by the true f. 
Patron be preſented again; nor Lapſe, till v 
after fix months from the time of Notice, 0 
given by the Biſhop, c. | 1 
And obſerve the Penning of this Clauſe: F C 


When the 
Church ſhall 
be aid. | 


Reſignation | 
and Exchange! made againſt ſuch as ſhall corruptly for 


St mom ac al. 


It is not that the Church ſhall be ip/o facto 1 


void, or that tlie Inſtitution, ec. ſhould be 
void; but that it ſhould be eftſoons void, and 
that the Patron ſhall preſent, as if the perſon ? 
were naturally dead: So that it ſhould 
ſeem the Church is once full by this Inſti - 
tution and Induction ; and hence there 
may ſome doubts ariſe, Whether the Church 
ſhall be void ipſo fa&o, or whether it muſt 
be avoided by Eccleſiaſtical Sentence of De“ 
privation, But it ſeems ro me, That the 
Patron may preſent immediately, without 
any Sentence Eccleſiaſtical. 1 


Pp hy 
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3. The third Paragraph of this Statute is 


Money, Penſion, or other benefit, reſign or 
exchange their Livings with any other: 
5 In 
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Chap. 5. Cdunſello s: 6x 
In that caſe, as well the Giver as the Taker 
forfeits double the Sum of Money, G given 
and received ; but this Clauſe works no 
Avoidance or Diſability in the perſon that 
is guilty. 7 | 
The fourth Paragraph preſerves the Ec- The Eccleſiafti- 
cleſiaſtical Juriſdiction, that they may pro. ©! zun 
ceed Judicially to cenſure the Parties for“. 
their Corruption in buying and ſelling | 
„ Church Preferments: Wherein, as ſhould. | 
t BM ſeem; the Eccleſiaſtical Laws in ſome Cir- Cro. Kl. 788, | 
2 # cumſtances are more ſevere than this Statute; 789. 
for by that Law, as J take it, he that is con- 
| Þ& viced of Simony, is after incapacitated not 
„ only co that Living, but to all other Church 
Preferments: But of this be informed by the 
: Canoniſt. 
o 1 But I know no Reaſon, why thoſe cor- 
e rupt Patrons that take Bonds for Reſigna- 
1 tion without any reaſonable cauſe apparent, 
1 1% 
a 
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mey not be called to an account be fore the 
Odinary, and puniſhed by Eccleſiaſtical 
- FF Cenſures, if it appear they were taken to 
e any corrupt end, or if afterwards he ſhall 


e 
h FF endeavour to exact Money by colour of any 
t ſuch Bonds. | 
e I am now come to the laſt Paragraph of currnpr giving 
t MF this Statute, which is alſo a two edged Law, Orders and Li- 
FF that puniſhes as well the Giver as Taker of ci 0 preach. 
greater Fee or Rewaid, than the ordinary 


's and juſt Fees for, or for procuring any per- 
1 MF fon to be ordained or made + Miniſter, or 
r giving any Order or Licence to Preach, &r. 
: WOW but this is more ſevere upon the Clergy+ 
n man, than the Officer For the Officer only 


forfeits 
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| Co.g102a, ſent by Turn, the preſenting ſuch a Clerk 


62 Che Parſons Part]. Ch 
forſeits forty ſhillings, but the Clergy-man il W. 
forfeits ten pounds, and all the Livings he ; 
ſhall take within ſeven years are made void 
by this Law after Induction ; fo that for ſe. 
ven years an Incapacity lies upon the Clerk: 
How careful ought Clergy-men to be, what: 
Fees they give for their Orders? And note 
the manner of the penning of this Para- 
graph, That the Church ſhall not be void 
till after Induction. 1 
The firſt Paragraph makes the Preſenta | 
tion, Inſtitution and Induction, and all void: he 
So that the Church in that caſe is never 
full. 3 . 3 
The ſecond Paragraph makes it void, not 
till after the corrupt Admiſſion, Inſtitution, * 
Inſtallation, Induction, Inveſtiture or Placing; * 
and this not till after Induction; by which 
means the Grantee of the next Avoidance 
that preſents ſuch Clerks, cannot preſent 
again: And ſo it is where the Patrons pre- 


will fatisfy a Turn, if Inducted. 


How the Fr. Laſtly, Obſerve all pecuniary Forfeitures Þ 
Feittres are to and Penalties within this Statute are given 
be recovered. the King and Informer, and are to be re- 
Gregory's caſe, covered by Bill, Plaint, Action of Debt or 
— Information in any of his Majeſty*s Courts 
Cho Elia. 37. of Record; that is,; the Chancery, King a- Bencb, * 
Cro.Car.112, Common-Pleas, and Exchequer at Weſtminſter; 
146. but not in any inferior Court of Record. 
Mo. 42 fl. contr. and no Eſſoign, Privilege, Protection or 
1 Wager of Law is to be allowed : But! 
Hales Plof the COnceive the Privilege or Protection of 
Crown 161, Parliament are not intended in theſe general | 

. | Words, 


Chap. 5. Counſelloz. 

Words, but the common Protections and 
privileges of Officers and Courts. Ideo quære Quere. 
Finde. 1 


63 


lit is not proper for this Diſcourſe to exa- See Canon 
nine by what Authority any thing at all is % _ 
raken for giving Orders, Admiſſions, Inſtitu- ;, ——_—_— | 
tions, &c. ſince our Saviour ſays, Gratis acce- Clerks, 
Viſßis, gratis date: However, ſince it is a thing Lindv. c. ſevs 
i doubt) too much practiſed, uſe has made © 7iſcrabilis. 
Wit ſeem lawful, by which means it is ſwal- Matt. 10.8. 
MWowed as a due Fee without examination of 

he matter; I ſhall therefore put them that 

re concerned in mind of two other Canons, 

nd then leave the matter to further conſi- 


t eration, and amongſt thoſe Canons that 
„Pee called the Canons of the Apoltles, I find 
57 


ne to this effece: . 
Si quis Epiſcopus, aut Presbyter, aut Diaconus, Can. 3o. 
Per pecuniam banc obtinuerit dignitatem, deſi- 
tur, & ipſe ordinator ejus d communione om- 
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” bus modis abſcindatur. 1 

k And in the Council of Chalcedon to the 
ame effect, which follows: | 

Si quis Epiſcopus per pecuniam Ordinationem 
ecerit , & pretium redegerit Spiritus Sancti 
ratiam que vendi non poteſt, Ordinaveritque 
er pecuniam, Presbyterum, aut Diaconum, vel 
uemlibet de biis, qui cognominantur in clero, 
romoverit, & diſpenſatorem aut defenſorem, 
el quemlibet qui ſubjectus eſt regulæ, pro ſui 
rpiſſimi lucri commodo, is qui boc attentare 
robatus fuerit, proprit gradus periculo ſub j ace- 
t, & qui ordinatus eſt, nibil ex hac Ordina- 
one, vel promotione que eft pro negatione facta 
ofictat, ſed ſit alienus & dignitate, wel ſolicitu- 


dine, 
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dine, quam pecuniis acquiſi vit, c. Concil. Cabi. 
lonenſe, c. 16. ad eandem ſententiam. 

But it may be it will be ſaid, That theſe 
Canons are againſt ſelling of Orders, but not 


againſt ancient and juſt Fees; to which hear 


Can, "A 


! 


Can, 63. 


Cap. Sava & 
Miſerabilis. 


See Ntilling- 
fleet 5 Caſes, 


what the Council of Orleans lays: 
Ne quis Epiſcopus quibuſlibet cauſis vel Ep 


coporum Ordinationibus cæterorumq; Clericorum þ 
aliquid accipere pr aſumat,quia Sacerdotem a 4 


eſt cupiditatis venalitate corrumpi. 


And the Council of Lateran under Pope 1 
Innocent the Third, decreed, Ne pro conſecra. 9 
tionibns Epiſcoporum, aut benediftionibus, aut 1 


ordinibus, aliquid accipiatur. 


And to the like effect is the Council 9 1 


Braga, cap 4. 
And our own Canons are to the ſame mn 
fet, and limit the Clerks Fees to Twelre 


pence for Letters of Inſtitution and Colla. 1 
tion, and Six pence for Letters of Orders: 
But he that has a mind to ſatisfy himfeli 
herein further, let him read that moſt e. 
cellent Hiſtory of the Council of Trent, 

which is faithfully tranſlated by Sir Nathanie 


Brent, where this Point isexcellently diſcuſſed 


Pro and Con, where I will leave my Reader, 3 
and conclude this Chapter, and in the nex: x 
place ſhew my Parſon, Vicar, O. What h: 
is to do before, at, and after his Admiſſion, 


Inſtitution and Induction. 


In the former Impreſſions of this Book 3 
Chap. 5. pag-35. I mention'd a Canon to be 
made Anno 1229. in the time of Richars| 
WWetherſhead Archbiſhop of Canterbury, therein 

following the Error of the Learned mas? 3 
| 2004; 


Chap. 5. Counſelloz: 
Wd; which in truth was made in the time 
Jof another Richard Archbiſhop of Canterbury, 


ſe ho lived in the time of Heury the Second, 
ot Nat a Synod held at London, 1175. in the Hoved. 


preſence of two Kings, viz. Hen. 2. and his 


% ime, and confirmed the ſame, which made 
n that no more than a Cagon, which I do 


7 affirm could not deprive any body of his 


Valeſon, affirms as much, That if the Statue 
had not given the Preſentation to the King, 


Natron ought to have preſented ; which 
proves he had not loſt his Patronage. 

And as to the Canon of Orbobon, which I 
Nvouch in the next Page, which makes all Si- 
I moniacal Contracts void, I affirm it to be of 


"JF That a Simoniacal Contract is, Contractus 
ed Jer turpi cauſa & contra bonos mores, and ſo is 
er, "MY againſt the Law, and void by the Statute, 
xt not by the Canon. 


n, . Since this Book was laſt Printed, in the 
Firſt of F. and M. there was an Act made, 
That after the death of a perſon Simonia- 
pk; 12 cally preſented, the Offence or Contract of 
be Simony ſhould neither by way of Title in 
1. Pleading, or in Evidence to a jury, or other- 

viſe heteafter be alledged or pleaded to the 
prejudice of any other Patron innocent 


9 &d 


on that was Crowned in his Father's life 


1 Freehold or Inheritance. And my Lord 
Hobart, in his Argument of Winchcombe's Hobure 165. 
aſe againſt the Biſhop of Wincheſter and 31 El caps, 


here the Church was void by Simony, the 


as little force as the former, as to making a 
Simoniacal Contract void: And of the ſame 
Opinion was my Lord Hobart, who lays, Hobart 167.0 


55 


310. h. 


That 1 W. o&F 
M. relief for 

Leaſes mage by 
Simontacks, 


The Parſons Part 
of Simony, or of his Clerk, by him pu 
ſented or promoted upon pretence of Lay 
to the Crown, Metropolitan or otherwi: 
unleſs the perſon Simoniack or Simoniacal 

preſented, or his Patron, was convicted ff 
ſuch offence at the Common Law, or ſor 
Eccleſiaſticel Court, in the life-time of 
| perſon Simoniack or Simoniacally promo 
or preſented, any Law, Statute, &c. 3 
And by the fame Act it is further yi 
vided, That no Leaſe or Leaſes really au 
bona fide made, or then aſter to be made 
any perſon as aforeſaid, Simoniack or Simo 
niacally promoted to any Deanery, Preben 
or Parſonage, or other Eccleſiaſtical Ben 
fice or Dignity, for good and valuable Co. 
ſideration to any Tenant or perſon, ni 
being privy unto, or having notice ot ſud 
Simony ; but ſhall be good and effecual i 
the Law, the ſaid Simony notwithſtanding, 
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See the Statute at large, For confirmin 
Leaſes made by Simoniacłs. 4 
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CHAP. VI. 


hat a Clerk | is to do before, at, and 
after his Admiſſion, Inſtitution an Iu- 
duction, to make him a compleat Par- 


ſon. 


this day is capable to be Every Parſon 
O Man a ! Y 15 capable ſt and Vicar muſt 


imo Parſon, Vicar, &c. before he is a Prie eee 

„. in Orders, which he cannot be before he _ 
em Mis Four and twenty years of Age, as has 

been ſaid ; and if any perfon ſhall be ad- 

nm AMWnicced, inſtituted and inducted into any 

ſig Living before he is in Holy Orders, his ad- 

1]; WMWmitſſion, inſtitution and induction are void stat. 14. Car. 2. 


by the late Act of Uniformity. | CAP. 4. 

Secondly, He muſt make his Subſcription Subſcription 

according to the ſaid Act, and have a Cer. 4d Cerryficate. 

tificate from the Biſhop, or, Cc. under his 

and and Seal, that he hath ſo done; and 

then within two Months aſter he is induct- 

ed, he muſt, during Divine Service (that is, 

after fome part of the Divine Service of ;, El. ca. 12. 

the Church for that day appointed is read, Read Pr urs. 

and before the whole is finiſhed ) read the 

Nine and thirty Articles of Religion in the Read the Ar- 

Pariſh-Church, ec. into which he ſhall be cles. 

induced, and declare his unſeigned aſſent stat. Supra. 

and content to all that is therein contained; 5 

and in default herein, the Church is ipſo Co. 6. 2 g. b. 

Facto void without any Sentence declara- 

cory ; and it is not enough for him to de- 
— | F 3 nn 
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Stat. ſupra. 


Declaration, 


Star 14 Car. 2. 
cap. 4. 


The Parſons Part 
clare his aſſent to them ſo far as they uf 
agrecable to the Word of God, or with an 
qualification, but poſitively. | 

And he muſt likewiſe upon ſome cont ö 


or Lord's day, within two Months after a 4 


poſſeſſion of ſuch Benefice, Oc. (which is i 
tended within two Months after Inductioaf 4 
or Inſtallation, ec.) read the Book of 0 f 
mon Prayer, (i. e. the whole Service of th 
Church appointed for that day, as it is thee 


appointed) and like declare his aſſent aff 


cConſent to all the matters and things then. 
in contained, in theſe words; I A. B. 4% 
declare my unfeigned aſſent and conſent to 9 


and every thing contained and preſcribed in a 


by the Book, intituled, The Book of Comm 
Prayer and Adminiſtration of the Sacramem 


aud other Rites and Ceremonies of the Churi|% 


according to the uſe of the Church of Englaniff 6 


 Fogether with the Plalter or Plalms of David 
pointed as they are to be ſung or ſaid in cha A 


ches, and the form or manner of making, | 


daining and conſecrating of Biſhops, Prieſts anl 7 


Deacons. 
And ſuch Parſon, Vicar, &c. muſt within 
three Manths after his Inſtitution ,upon ſom 
Lord's day, during Diving Service, (that ig 
as hath been ſaid, after ſome part of it bi 
read, and before all be read) publickly an 
openly read his Certificate from the Biſhoyll 
c. of his Subſcription to the Declaration 
following; and he muſt at the ſame tim 


read the Declaration or Acknowledgmenti 4 


ſelf in the Church where he is to officiaty? 
before the Congregation there aſſemble 
The Declaration follows : q 


ap. 6. _Counſelloz, 69 


A. B. declare, [That it is not lawful upon This part is 
retence whatſoever, to take Arms again;jt Nene by - | 
King: And that I do abhor that treaſonable 1 
tion of taking Arms by his Authority againſt A 9. Mary, 
Perſon, or againſt thoſe that are Commiſſio- 2 4th. day of 
ed by bim: J And that I will conform to April 1682. 
> Liturgy of the Church of England, as it 

ow by Law eſtabliſhed. L And ] do de- 
irc, That I do bold, there lies no obligation This part is 
„ me, or on any other perſon, from the Oath eapired. 
nonlh called, The 3 League and 
oeenant, to endeavenr any change or altera- 
, Government, eit ber in Church er State; 
"I that the ſame war in it ſelf an unlawful. 
7b, and impoſed on the Subjects of this Realm 
zinſt the known Laws and Liberties of this 
ngdom. J 5 


if any Parſon, Vicar, &c. fail in the do- 
of any of theſe things before- mentioned, 
any of theſe things be neglected, the 
Pourch becomes void; and the Clerk that 
les ſuch failure, in caſe he ſhall ſue for 
I$ 1'ythes, or any other Church duty, or 
Wer thing belonging to his Church, if the Dyer 346. p 7. 
:fendant inſiſt upon it, muſt prove the Co 6. 29. b. 
ing of all theſe things. But uſually the | | 
ages in favour of the Clergy, afer they | 
ve been in poſſeſſion of their Livings ten 
twenty years, or any conſiderable time, 
l preſume all theſe things regularly done, 
d will not put the Parſons, &c. to the pre- 
e proof of them. | | 
And it is obſerved, That the Parſons, Vi- Advice to the 
r; c. muſt upon the acceptance of eve- Clerg2- 
new Living or Eccleſiaſtical Prefermene 
e within 


70 


for any other 


Raſtals Entrics. 
Quare Imped. 
Roy 22. Pio. 
528. b. | 
II H. 4.9.2.“ 
Hob. 02. 
Dy. 392. p. 70. 
14 H 4.36. b.. 
25 E. 3. 4). a. 
Plo. g 26. b. 
Raſt. Entries. 
Quare Imped, 
ia Rey 22. 


within this Law, repeat all theſe thing; i 
for the performance of all theſe things upon 


The Parſons Part], 


c 


the taking of one Living, will not ſatis 4 li 


1 ſhall give my Reverend Clergy-ma 1 


therefore this Caution, That if any of then | 
have accepted any Eccleſiaſtical Preferment n 
and have negligently omitted any of then 
things, and that thereby they may be lapſeſ = 
to the King, that they obtain Preſentation _. 
from the King ad Corroborandum; and tha F. 
thereupon they perfect all their forme r. 
neglects; or they may obtain Letters Pee 
rents of Confirmation, which may be plead . 
ed in bar of any Quare Impedit after brougꝭ ! 
by the King. * 
And for the future J adviſe them, Thi 
they firſt have ſome credible Witneſſes pre / 
ſent, when they make their .Subſcription ſc 
before the Biſhop; and that they atteſt ty 
Biſhops Certificate; and that they get wml” 
Books of Articles; and that when they real © 
the 29 Articles, they give one of tho th 
Tooks of Articles to ſome credible Pariſhio al. 
ners to read with them, and then atteſt tf he 
Book, that they were preſent, and hea” © 
the Clerk read the ſaid 39 Articles during #ſhe 
the time of Common-Prayer, and declar tel) 
his unfeigned aſſent and conſent to all Hie 
matters and things therein contained, . 
lubſcribing their Names thereunto; and thi * 
the Clergy-man keep ſaſely the ſaid Bod 
of Articles with this atteſtation, MW" 
And I adyiſe, That when he, reads ti ” 
Book of Common. Prayer, which muſt (8 ws 


above is ſaid) be read Morning and Eveningl 


ap. 6. Caounſelloꝛ. 

all things which is preſcribed therein, 
thin two Months after Induction; that 
likewiſe make ſome intelligent Pariſhio- 
rs to read with him, and give them a 


nds, of his reading the ſaid Book of 
ommon- Prayer and Declaration, which 
ay be done in this Form: No, 


Firſt in a fair legible Hand write the De- 
aration aforeſaid ; then write under to this 
ect; Memorand. That upon Sunday the 
ly 0 in the year of our Lord 

B. Parſon of D. in the County of D. read 
mmon Prayers in the Pariſh Church of D. 
vreſaid, both in the Forenoon and Afternoon of 
ſame day, according to the Form and Order 
eſcribed and directed by the Book, intituled, 
be Book of Common-Prayer and Adminiſtra- 
of the Sacraments, and other Rites and 
remonies of the Church, according to the uſe 
the Church of England, together with the 


be ſung or ſaid in Churches, the form or man- 
r of making, ordaining and conſecrating of 
iſhops, Priefts and Deacons : And immedi- 
ely after reading the ſame, make a Decla- 
tion of his unfeigned aſſent and confent, 
d all the matters and things therein con- 
ined in the form and words above-written. 


ribe the' ſame Certificate ; which the 


duction and Certificate, with the Book of 
Articles atteſted, as is before directed. And 


py of the Declaration aforeſaid, and at 
4 of it make an atteſtation under their 


alter or Pſalms of David, pointed as they are 


nd then let the Witneſſes hereanto ſab- 


lerk is to keep carefully with bis Inſtitution, 


F 4 in 


71 
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in theſe things I adviſe all the Clergy-men 

to be very tender and careful, 3 

1: El.cap.i29, There was an Act made in the thirteen 
2 7 year of Queen Elixabeth, That none ſhould h 
10 be of, Em admitted to any Benefice, unleſs be were tb 
and twenty years of age, ſand a Deacon at leaf 

and ſhould ſubſcribe the Thirty nine Articles l. 

fore he ſhonld be admitted; and that none ſhout 

be admitted to preach or adminiſter the Sac 

ments, unleſs ſuch perſons were 24 years of ap 1 

at leaſt. But this Law is in part altered } 

the before-mentioned new Statute of Uni. 

mity; for now none can be admitted to ay) 

Living till he is a Prieſt in Holy Ordem 

which he cannot be by this Statute, till he 

| 24 years of age. | „ 
0 waybe And by the ſame Statute it is enacted Wof 
=_ 42 ' 7 That none ſhall be admitted to any Benefice with ue 
per doom 5. cure of Souls, of the value of 30 l. or upwart ot 
tbc King v Boo. in the King's Books, unleſs be be @ Batchelor if 
Divinity at leaſt, or a Preacher licenſed by ſom 

Biſhop, or one of the Univerſities of this King · 

dom; and if not ſo qualified, his Inſtitution n 

be Void. 55 I 

Otely verſus If one be inſtituted into 4 Benefice under tht 
Shepherd, circa age of 2.2 years, whereby it is made void within | 
13 Car. i. CB. he Statute of 13 Eliz. yet no Lapſe ſhall incu, 
Jo lp. becauſe the Preſentment is not made void. © ba 
' It may be a Queſtion, Whether Parſons, |? 
Vicars, &c. are within the late Act for pre 

venting Dangers which may happen from 

Popiſh Recuſants; therefore it is a ſafe way to 

receive the Sacrament, take the Qaths, and 

make the Subſcriptions preſcribed by that 

Act; Cantel; ebundans non nocet. © 
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ni CHAP. VII. 

e Duty of the Parſon Vicar, Tc. after 
* [nduition, and the former Ceremonies 
performed; and treats of Non-refidence, 
aud the Penalties thereof, and for 
100 
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England, muſt be conformable to the Govern- 


what Reaſons the ſame may be ex- 


cuſed. = 


E that has orderly, as aforeſaid, obtained Parſims, &t. 


an Eccleſiaſtical Preferment in the Church o_ ha 


Stat. 1 Eliz.c.2 
ment and Orders thereof, and muſt not uſe any ar. Eine 


other publick Form of Prayer than what is pre- 

cribed by the Book of Common Prayer before- 
entioned, neither muſt he adminiſter the Sacra. 

ments of Baptiſm and the Lord's Supper in any 


% Wother manner or form, that what is therein and 
thereby directed and preſcribed. 8 

the And if. any Incumbent be reſident npon bis $:.1 (Cac.2.c. 4. 
bin Living, (as b ought to be) and keep a Curate, When, and how 
ur, be is bound by the Act of Uniformity once every ft be muſt 

: uontbh at leaſt, to read the Common Prayers of "_—_ 2 A 
ns, Ire Church, according as they are directed by the 
re- ¶ Book of Common Prayer, in bis Pariſh Church in 
2m bis own perſon, or be forfeits 5 I. for every time 
to be fails therein. See the Statute how he is to 
nd be convicted, and the penalty to be levied. 
at . And the Common Prayer by that Statute is to geſore every 


e read before every Lecture; and ir it not ſuf. Lecture. 


ficient to read @ piece here, and a piece there, 
: 5 where 


, 
— 
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where the party pleaſes ; but they muſ read the 
whole appointed for the day orderly, as it is ay. 
pointed with all the Circumſt ances and Cere mo.. 
nies of kneeling and ſtanding, as is preſcribed, 
otherwiſe it is na reading of Common Prayers 4 


within this Lam; quod nota. 


$6.3 4Car.: £4. And note, That by the late Statute of Uni. $ 


Formity, the former Statutes of Uniformity and 


Penalties.therein,.are extended to this Book 3 


of Commag Prayer now lately eſtabliſhed. 


S:, El c 2ꝛ. And by the Statute of 1 Elix it is enacted, Þ 
That, if. any Miniſter, that ought or fhould ſing i 
or ſay Common Prayer, &c. refuſe ts uſe the 
ſame Common Prayers, or to adminiſter the Sa. 


craments, Ofc. in ſuch order and form as th 


are mentioned and ſet forth in the Common Prayer | 
Book, or ſhall wilfully or obſtinately ſtanding in 


the ſame, uſe any other Rite, Ceremony, Order, 


The Penalty for Farm or Manner of celebrating the Lord's Sup- 9 


uſing ot her 


Forms of Pray. Per, or other open Prayers, or ſhall preach, declare 4 
#4. er ſpeak any thing in derogation or depraving of 
We the ſame Book, or any thing therein contained, 
Cc. upon Conviction, the party guilty of any of 
bis Li 
Ving and Spiritual Promotions for a year,and is | 
to ſuffer Impriſonment for ſix months without 
Bail or Mainpriſe; and upon a ſecond Conwittion 
fer. the like offence, he « to ſuffer Impriſonment 
for @ whole year, and be deprived ipſo facto of 
all bis Spiritual Promotions; and upon a third 
Convittion for the like offence ſhall be impriſones ( 
during bis life, and loſe all bis Spiritual Promo- 


theſe off ences, forfeits the profits of a 


tions, if be have any: And if ſuch perſon have 4 


no Spiritual Promotions, then for the firſt offence 


te is to be impriſoned for a year, for the ſecond 4 


during life without Bail or Mainpriſe. 


of 
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I have been the briefer in theſe matters | 

pon the Statutes of Uniformity , becauſe 

Whey are printed at large before the Book 

f Common Prayer, to which I refer the 

Reader for his fuller ſatisfaction ; and they 

Are ſo plain and full, that they need no Com- 

nent, but to adviſe all Clergy men to read 

und obſerve them cautiouſr. 

I ſhall only give the Reader this further 1 Eliz. c. 12. 


Caution, That if any Parſon, Vicar, &c. ſhall 


maintain any Doctrine, contrary to the 
Thirty nine Articles of Religion, it is cauſe 
of Deprivation; or if he adminiſters the 
WSacraments'in any other Form than is pre- 
ſcribed by the Book of Common Prayer, 


er Ihe forfeits 100 J. by a Statute made in the 

n 1 3 rh year of Q Elizabeth. And by the new 

7, Statute of Uniformity this Penalty is extended 

to ſuch as do it contrary to the preſent 

„ Book of Common Prayer now uſed. 

07 | | i | 

i, The next Duty incumbent upon the Par- 

F ſons, Vicars, &c. is, that they be reſident up 

„on their Cures, a Duty incumbent upon 

's every one that hath the cure of Souls in the | 
4 Þ Church of Chriſt : For, as Padre Paulo in his Pe 217. in 
7 © moſt excellent Hiſtory of the Council of Engliſh 
Tiens obſerves, That in the firſt 700 years G. 
f after Ghriſt there was not any ſuch thing 

4 known in the Weſtern Church, that any Non-refiderce 
4 man ſhould have an Office or Title in the when ir came 


J | Church, and not do the duty; and many into the Church. 


e Canons and Decrees have been made 

e © againſt Non-refidence: And in the Council 7% ſame HF. 

4 of Trent it was held by much the greater PREY 

and better number of the Prelates and Fn os we. * 
4 | | then 
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thers in that Council, that Reſidence was 


Reſidence Jure Fare Divino, and undoubtedly had been ſo- 1 
Divino. decreed, if the Pope had not uſed all his“ ref 
old Stratagems againſt it; but whilſt the mi 
Pope had power to diſpenſe with Reſidence, FW ſot 


all the Canons and Decrees of that Church the 

_ were of little greater effect, than to fill his 

Selden de De. Coffers with Money; for in this Kingdom, | 

cimis 106, 107. how many Biſhopricks, Abbies, Priories, Cr. 

were enjoyed (I mean the Profits of them) 

by Foreigners, that never ſaw them, or took Þ 

any care of their Duties ? I ſhould be glad 

if it were much better now. | 4 

The exatt A. The Commons of England often com- I 

bridgment of plained againſt Pluralities and Non-reſi- 7 
Recoras, nu. zo. gence, and in the Parliament held 2 H. 4. 

the Commons prayed, That all ſuch as 8 

procured from Rome (for in thoſe days they ⁶ 

came from Rome) any Bulls for Pluralities or 

Non-reſidence , ſhould incur the pain of 

Proviſoes ; except the Chaplains of Archbi- 7 

ſhops and Biſhops, and Scholars; and thoſe 2? 

that had any Bulls ſhould cancel them. =_ 

Ibid. H. 4. And in the Parliament held 8 H. 4. the 

num. 113. Commons petitioned, That the King might 

have a moiety of the Profits of all Bene- ! 

fices where the Incumbent was Non refi- 

dent. | 5 1 

tibd. $ H 4. The like was prayed in the Parliament in 

num. 70. H. EE f 

ibid, 4 H.s, In the Parliament 4, H.6. it was prayed by | 

num · 38. the Commons, That all Parſons and Vicars, 

and others having Cures, and not being 

reſident thereupon, ſhould forfeit their Be- 

nefices, the one half to the King, and the 

other half to the Patron. | , 2 

8 — 


3 3 8682 


$4. 
ix. 


' 21 gas as. oa oo.» wm — 2D WV . 


— 


Chap. 7. Counlkelloz. — 


nm the Parliament held the ſame year, Ibid. 4 H. 6. 

FJ the Commons prayed, That for the Non- — 

S reſidence of the Incumbent, the Patron | 

might preſent a new Clerk; and great rea- 

con in my Judgment, and very agreeable to | 

| |" the Rules of the Common Law, where a | 
* | Temporal Officer loſes his Office for Non- | 
» | uſer ; And I know no reaſon why it ſhould 2 
I not be ſo in Spiritual Offices, where the | 
souls of a many poor People are neglected. 7 
hut theſe had none of them the good for- | 
tune to be reduced into Laws; but I pre- 


X ſume theſe Complaints in Parliament fo | 
3 awakened the Pope and Clergy, that there 


vas ſome Reformation: For I find no more | 
- " Complaints in Parliament concerning this 

s matter, till the 21 H. 8. In which Parlia- 

ment it was enafted; 

3 That as well every Spiritual Perſon then be- 21 fl. 8. cap. 3. 

| ing promoted to any Archdeaconry, Deanry or A #gainſt 


Dignity in any Monaſtery or Cathedral, or other — 

Church Con ventual, or Collegiate, or being be- | 
neficed with any Parſonage or Vicarage ; as all 
and every Spiritual perſon, which then after 
8 ſhould be promoted to any of the [aid Dignities or 
x Benefices with any * or Vicarage from 
i} the Feaſt of St. Michael then next following, 
3 ſbould be perſonally reſident and abiding in, as 
or upon bis ſaid Dignity, Prebend or Benefice, or 
Love of tbem at the leaſt; and that if any ſuch 
8 perſon wilfully abſented himſelf from his ſaid 


4 
„ Benefice, &c. by the ſpace of a Month at one 
8 time, or two Months at ſeweral times in any one 


tear to be accounted at ſeveral times, that ſuch 
& ff perſon ſo abſeming himſelf ſhould forfeit 10 l. 
Ver every ſach default, the one half to the King, 
n 1 | 7 Be 


* 
7 
02 
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the ot ber half to the Informer, to he recoverei 


as is expreſſed in the AF. L 


; 
KN 


And by the fame Act, there is a Provio 
worth mentioning, though now out of date 
to this effect : . '1 

That if any perſon ſhould procure any Diſpe. 
ſation from Rome, cr elſewhere, to be Non 
reſident, the party guilty ſhould, forfeit Ten) 

ounds, 5 2 
F By this and other Statutes mentioned i. 
this Book it is evident, That the Parliament“ 
of England, even when the Pope was in ful! 
power, often made bold with his Holine;,| i 
to correct his and his Courts corruption. 
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Certainly this was an excellent Law, 
there had been no more in it but the di 
penſing with ſuch perſons as by the ſam 
Law are qualified to have two Living 
and the perſons capable to qualify Chap, 
lains co have Pluralities had not been gro- 

ſo numerous, that there are but few of ch. 
beſt Livings but they are held by Pluralilis, 
and they either by colour of attending 
their Lords, their Deanries or Prebends, fin! 
an excuſe to be Non- reſident, which h 

made this Law of little effect; nay, I dont 
L may ſay, That we are now in a fu 
worſe condition than before the making o 
this Act: For Diſpenſations frome Rome (3; 1 
all other things there) were coſtly, cam 
ſlowly, being far to fetch; that I preſum 
there's ten Diſpenſations tor Pluralities now}? 
for one then; and few of thoſe diſpenſel 
with were Non-reſidents upon both Living 
as now they be: Two great Pariſhes in 
= man 


Chap.7. Counſelloz. 79 
many places being left to the care of two 
Boys that came but the other day from 
School, and perhaps fitter to be there ſtill, 
whilſt the Shepherd that takes the Fleece, 
either Feaſts it out in his Lord's Family, or 
„takes his eaſe upon a Prebend or Deanry, _ 
» This good Law principally aimed at The end of 
* | : | this Law. 
11 three ends or effects: Tz 
1. That every Clergy-man might attend 7 do their 
unis duty in reading the publick Prayers of Puties. 
che Church, adminiſtring the Sacraments, 
ul i Preaching , inſpecting the behaviour of 
nis Flock, and performing all ſacred and 
divine Offices, like a good and faithful 
Shepherd: And I do wonder, with what 
Conſcience any Clergy-man can expect his 
dues from his Pariſhioners, that does not 
perform his Duty in the firſt place. 
2. The ſecond end of this good Law, is To avoid Dils- 
to avoid Dilapidations in the Buildings be- 2idations. 
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i longing to their Livings : For you ſhall ſel- 
ch.. dom ſee a Non-refident, but he is alſo a Di- 
{is lapidator; and 'tis no wonder that he that 
iy neglects the Flock, lets the Sheepfo'd go to 
ind, ruin. 8 | 


3. The third end of this good Law, was To waintain 
to maintain Hoſpality: And I would wiſh Poſpitaliry. 


ml | 
Why 


far 4 every Clergy- man to remember, that the — 1 * 
o Poor have a ſhare in the Tythes with him. 448 
(3 5 35 


Pope Sylveſter, in the beginning of the 


ame fourth Century, decreed, That the Revenues 


wm of the Church ſhould be divided into four oY 

nel parts: Quarum una cedat Pontifici ad ſui ſu- Can. 4. ; 

ng ſtentat ionem; Altera Presbyteris & Diaconis, 1 
& omni Clero: Tertia Templorum &. Eccleſia- this Chapter. 
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Lamb · 132. time of King Alfred, it is decreed, That the 


it reſtrained to in any Univerſity within this Realm iy 


Che Parſons * Pan J 


rum reparationi; Quarta pauperibus & infirm, Wit * 
& peregrinis. = 
Cana. And by a Canon of our own made in t 


Tythes ſhould be delivered to the Pri}, 

who ſhould divide them into three part, 

| Unam partem ad Eccleſiz reparationem ; a 

ram pauperibus erogandam; tertiam vero min” 
ſtris Dei qui FecleFam ibi curant. 4 


cap in decimis. And by a Provincial Canon of our ow} 
it is ordered, Quod religioſi bene ficia Ecclſ. 
aſtica obtinentes, ſecundum bujuſmodi benefit 

rum facultates annis ſingulis pauperibus pan, 

chianis beneficiorum eorundem certamEleemoſm 
quantitatem, Ordinariorum ipſorum locorum n- 

derandam arbitrio, per ipſos Epiſcopos diſtribun 
compellantur, Cc. By all which it appears, tha 

originally the Poor had a ſnare in the Tythal 


And to this end the Statute enjoyns thy 5 

Clergy- man to be reſident in and upon he 

Living, that is, his Parſonage or Vicarage \D4 

Houſe, if he have any, and not at any othWl*/ 

„ Houſe in the Pariſh; but Impriſonmen h 

Co. s. a l. b.· without fraud, or removing for Head = 

More 340. du- without fraud, or not having a Houle u 

3 on his Glebe, excuſes his Reſidence for ti 
indw. 7.b. . = 35 

no time; for the words of the Statute are, [7h ' 

= be that wilfully abſents himſelf. =” 

So if any Parſon, Vicar, &c. ſhall be il ! 


— 2 the King's Service beyond Sea, or in af 


c. 13. this Low Pilgrimage, or ſhall without“ fraud abi 
ſcel as are an. ſtudy, or is a Chaplain qualified within thy 
— 40 ears of Starure, 2 have — Motor, „ 
"yy the Chaplains of any of the Fudges of i 
Une 4 the King's Bench or Common-Pleas, Chanedh | 
| 5 f l 


e1Mhap. . Countelloz. 
Chief Baron of the Exchequer, of the King?s ho may te 


| i : Honereſidents. 
Ittorney and Solicitor, and the Chaplains of the 27 qr" 


the 1 bancellor of the Dutchy of Lancaſter, of the 13 H.6.cad. 


the gment ations, . eder Tenths; of the 

Wm 77 er of the Wards, the Surveyor General; of 

rts e Treaſurer of the Chamber and Augmenta- 

al; en, and Groom of the Stool, whilſt ſuch Chap- 

uin in: abide and are attendant in the Honſholds 

IF ibeir Maſters; and the Maſter of the Rolls, 

will e Dean of the Arches, and the Chancelloys 21 H. 8.0.i3; 

„ '4 Commiſſaries of Archbiſhops and Biſhops, | 

sch d the Twelve Maſters of the Chancery, jo 

n g e they ſhall continue in their places, may 

ſm Neon. reſident: Bur the Chaplains of the 33 H. f. c. 28. 
bancellor of the Dutchy, Augmentations, Firſt- | 
JF its, Maſter of the Wards, Surveyor General, 

reaſurer of the Chamber and Augmentations, | 

nd Groom of the Stool, are to be Reſident twice 9 E.1. 8. 

a year at leaſt, Eight days at each time: And 

be King may give licenſe to any of bis own 

baplains to be Nin. reſident: And any Ec 

leſiaſtical Perſon , to attend any Suit in the 21 H. 8 c. 1 3. 

hancery or Star- Chamber without fraud, 

ay be Non- reſident for ſo long time, &c. | 

There is another Proviſo in this Statute fer dies, 

at enables the King to give bis Chaplains ec. 

many Livings as be pleaſes, and to diſpenſe Co.1.119 4. 

ith their own Reſidence. Pe Co. A1. 

But if a Chaplain bs qualified in reſpect 

F his Service to have a Plurality, and his 

ord or Miſter die, be attaint of Treaſon, 

elony, or removed from his place, it will 

ot ſerve the Chaplains turn to be reſident 

pon one of his Livings without the King's 

pci. ! Licenſe, with 4 Nen obſfante. 
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Regiſt. Orig. And here JI muſt not omit an ancient 
NB Je. Prerogative of the Kings of England, pra. .de 

s.  Riled in the height of Popery, That where MF" v 
any Clergy-men were employed in the 
King's Service, he might diſpenſe with their tr 
Non-reſfidence : and if the Spiritual Judge er. 
went about to cenſure or puniſh them by 
Eccleſiaſtical Cenſures for ſuch Non-reſ. WW” 
dence, the Kings of England have ſent their Ni. 
Writs Mandatory , commanding them to 
ſurceaſe. 5 8 
2 But Biſhops and Archbiſhops are not with. 
Candace in this Law, but not exempt from this Duty; ſi”? 
Can. 1 f. Conſt. there being ſeveral Canons that require it: F-. / 
Othon. Nzia And Biſhops may be compelled hereunto JW ©! 
4d enerabiles by Eccleſiaſtical Cenſures by their Supe. (P//" 


Concil. gener. 


- rw * riors; and the King may compel them by 
* "het ſeizing their Temporalties. : 4e 
rable. A notable Preſident whereof we have in 


2 Inſt. 625. the time of H. 3. when Popery was a” 
higheſt, and the King not look?d upon a WK"" 
Head of the Church; yet that King ſent hi 
Writ Mandatory to the Biſhop of Hereford 
to be attendant upon his Biſhoprick, other: 
wiſe he would ſeize of all his Temporalties 
Which Wric, as well for the rarity, as alfo 
for the Religious grounds upon which it,“ 
was granted, will not be ungrateful to thè © 
Reader to ſee, and for whole ſatisfaction ! 
ſhall give it him as I find ic recorded by 
Sir Edward Coke, and wiſh there were no 
cauſe to make uſe of it in theſe days: “ 


ww 
G, 
A__ 


Rex Epiſcopo H. ſalutem. Paſtores prebivu Wi 4 
præponuntur, ut diei, noftiſque vigilias exer- 
cendo, odes famelicas in fertilitatis paſcua in- 

| troducant 


hap. 7. Counſelloz. 
oducant : Errantes vero per verhum ſalutis, 
bs virgam correctionis in unins ovilis conſer- 


n are ftudeant indiſſolubilem unitatem: Sed 
. nonnulli qui ban doctrinam dampnabi- 
er contemne ntes, & ſua ab aliis . diſt in- 
1 2 neſcientes, lac & lanam tollunt, qualiter 
nninicus grex alatur non curantes, temporalia 


piunt: Et quis in parochia fame pereat, aut 
riclitetur in moribus, non attendunt; qui non 
aſtores, ſed Mercenarii potius dici promeren- 


N 4 r: Hoc fiquidem dum hits diebus ad diſponen- 
de regni noſtri præſidiis in partes Marchie 
+. ſs transferemus in Eccleſia veſtra, ( dolenter 
to erimus]) nos inveniſſe, quam adeo invenimus 
. |//oris ſolatio deſtitutam ut nedum Epiſco- 
1 it” ſed nec officialem haberet, Vicariam aut 

BY aconam qui quicquam ſpiritualitatis exercere 
in! i in eadem. Sed Eccleſia ipſa quæ olim de- 
1 affluere conſuevit, & Canonicis qui ibidem 
+ urnis & diurnis officiis vacare, & opera 
his Yr it atis exercere deberent, eam deſerentibus 
1 longe degentibus in remotis, ſtola Fucunai- 
or. Is exuta cecidit in terram, viduitatis ſuæ de- 
* | Inenta deplorans, nec eſt qui conſoletur eam 
lo omnibus curis ejus: Sane dum bac vidimus, 


conſideramus diligenter, pietatis, aculeus, 


un i 

ho era noſtra commovit, & compaſſionis gla- 
ni. intima cordis noſtri acrius dul nera vit, ut 
by Wim Eccleſiæ matris noſtræ inj uriam alterius 


am. Quapropter vobis mandamus firmiter 


edictum, occaſionibus quibuſcunque poſt poſitis, 


m ea qua poteritis celeritate vos transferrs 


in. Neti, commiſſum vobis in eadem cura paſto- 
Wy li officium perſonaliter Executor & c. Alioqui 
| G 2 ſcire 


Wimalare non poſſimus, nec pertranfire incor- 


W ungentes, quatenus ad Eccleſiam veſt ram 


83 


Feri non curaveritis, bona temporalia, & on. 
nia que ad baroniam ipſius Eccleſia pertinent, W,; 


+ gue bactenus colligi & ſalvo cuſtodire precii.ſ t 


quod tempiralia metat, qui ſpiritualia ad qu 


Here nen formidat,aut quod emolumenta ferciiat 7 


ſtantly attend Men that are negligent vi; 


The Parſons Part! 


ſcire vos wolumns pro conſt anti, quod ſi iu 


que donatione conſtat eidem fuiſſe collata, 6 
mus in commodum & utilitatem ipſius Ecclejuſ 
convertenda, ceſſante jam cauſa in manu noi 
totaliter capiemm, nec ulterius ſuſtinebimu 


ex officii ſui debito tenetur, irreverenter {ul 


qui incumbentia ejuſdem onera ſubire recu/at cf 
Teſte, & c. | : 


This Writ was ſent by HENRY tl 


Third, to Peter de Egueblanke a Savyail 


then Biſhop of Hereford, who, as the H 
ſtory of thoſe times relate, had never | 
good, but many bad qualities, that conf 
their duties to God and Man in this kin 
how little care ſoever he took of Duty, ya 
hear, lac & lauam ſuſtulit, temporalia rapu 
by which means hs was grown intolera 
rich; and mark what came of his Wealt 
the rebellious Barons ſeiſed on him in ti 
Cathedral Church at Hereford, and took! 
his Goods and Treaſure, and divided 
amongſt their Soldiers: Even ſo may it i: 


with all ſuch Biſhops. Jon 
he 

Now my hand's in, I will beg the Pane 
der's patience, to inform him what Pohle 


D.maſis, one of the better ſorts of Pop 
laid in an Epiſtle of his to ſuch Biſhops; : 
it was thus: T3 

Prim 


_ — 


ap. 7. Counſelloz. 


n l Primum quod curam ſibi commiſſam nepli- 
eu ent, cum Dominus dicat ; Bonus Paſtor animam 


am ponit pro ovibus ſuis, mercenarius autem 
ile jupum venientem, &. demittit oves, & 
git, G c. Secundo, illi Epiſcopi qui talia præ- 


ci unt, videntur mibi (ait) eſſe meretricibus 
elles, que ſtatim ut pariunt, infantes ſuos 
i nutricibus tradunt educandos, ut ſuam citius 


lidinem explere valeant. Sic & iſti infantes 
os, id eſt, populos ſibi commiſſos alis educandos 
Br adunt, ut ſuas libidines expleant, id eſt, pro (uo 
Wits ſœcularibus Curis inbient, & quod uni- 
nique viſum f̃uerit, liberius agunt: Pro talibus 
im anime negliguntur, oves pereunt, morbi 
4 reſcunt, bæreſes ſchiſmata prodeunt, Eccle- 
Wc deftruuntur, ſacerdotes vitiantur, & reliqua 
ala proveniunt. Non taliter Dominus docuit, 
ec Apoſtoli inſtituerunt, ſed ipſi qui Curam 
/ſcipiunt, ipſi peragant ipſi proprios mani- 

los Domino repreſentant. Nam ipſe ovem per- 
iam diligenter queſivit , ipſe invenit, ipſe 

ospriu humeris reportavit, noſque ad i F 4 


iam babuit, quid nos miſeri dicturi ſums, 
i etiam pro ovibas noftris commiſſis Curam 
mpendere neg ligemus, & alis eas educandas 
rradimus ? Corrigantur bæc (fratres) neceſſe 
, quia, qui plus laborat, majorem mercedem 
ſccipiet. ER 5 

And now I have done with Non reſidence, 
gone of the Peſts of the Church: I will in 
the next place ſhew what Dilapidations are, 


Ok 4 
ed! 
t H 


ble; this being olten the effect and fruit of 
Non-reſidence. ; 


G P L Whereas 


acere perdocuit. Si ipſe pro opibus tantam 


and the ſeveral ways the ſame are puniſna- 
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Whereas in the former Impreſſions ff 


the Revenues of the Church ſhould be di 
a ſecond to the Clergy, a third to the Re 


* to be manifeſted, That the uſe of Plus- 


 * nient to the Church. 


. Che Parſons Patt! 


this Book, Chap. 7. pag. 67. I cite a Canon ¶ m. 
Pope Sylveſter, whereby it is decreed, TA 


ſtributed into four parts, one to the Biſhoy iſ 
pairs of the Church, and a fourth to th 


Poor, and to the Infirm, and Pilgrims. Then 
is a Learned Perſon that has publiſh'd a Boa 


in defence of Pluralities, but is endowed | 
with ſo much Modeſty, that he is aſhameÞ« , 
to tell his Name; yet is not aſhamed to . 
fle& upon me for writing againſt them, wi 

in the beginning of his Third Chapter, g q, 


155. fays, It remains in the third plac 
© lities, as now practiſed, is not inconve 


_ © Theſe Inconveniences, as they are urge 


and exaggerated by the Oppugners of PHH C 
* ralities , may be reduced to theſe foul Bj 
Heads: And after he has named the ſouf R 
Heads, pag. 1 5 8. he charges, That the A E 
* thor felt named (meaning me) hath tt 
* firmed many things which are downrigh| 

* falſe, in other things hath betrayed a gro p. 
$ Ignorance. The other Author is a perſon 
© of too great Worth and Learning, to b 
© guilty either of Fraud or Ignorance ; bull ir 
only has ſuffered himſelf to be herein d. 
* tranſported with too much Heat and Zei v 
© before he well conſidered the caſe ; fo tha v 


5 whereſoever in the following Anſwer | 


© ſhall charge Fraud or Ignorance upon the ir 
Objections, I defire it may be referred tn 
the firſt ObjeRor. tc 

= | SI 
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5 you ſee this Nameleſs Author hath done 

me the credit to place me in Honourable 

Company; but charges me to have affirmed 

many things that are downright falſe, and 

n other things to have betrayed a groſs 

gnorance, but charges nothing in particu- 

lar that is falſe. 3 „ 

W Bur pag. 166. he ſaith, That it is ſome- 

ching ſhameful for a Profeſſor of Law to 

cite the Decrees of Pope Sylveſter as ge- 

nuine, which were forged almoſt 500 years 

after his death. 0 

= This Learned Gentleman might have 

done well to have made fome proof of this 

Aſſertion, for the better information of my 

-Y Ignorance. Pope Sylveſter is reported to 

have been a very good Man, and lived 

about the end of the Third Century: And 

cCaranza, a famous Canoniſt, mentions this 

Canon to be made by a Council of 275 

IJ Biſhops , held intra Thermas Domitianas at 

Rome, and confirmed by Conſtantine the 

1 and the Empreſs Helena his Mo- 

ther. | 7 N 
And that good Pope Sylveſter, and Padre In his Treatiſe 

Paulo the Author of the Hiſtory of the De rebus beag-. 

Council of Trent, does affirm, That ſuch a feiatis 26. 

Diviſion of the Church Revenues was made 

in the year 470; but concludes, that ſome 

do attribute this Devotion to Pops Sylveſter, 

who was 150 years before that time : Bur 

why any body ſhould forge this Canon 5-0 

years after Sylveſter's death, which mult be 

in the end of the Eighth Century, I know 

d 108 no reaſon, the matter being 3:0 years be- 

for that time, ſetled firſt by a Dzcretal 

: G 4 _ Epilile 
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Cauſa 12 q 2. Epiſtle of Pope Simplicius to Florentinus, Equi 

ce Reditibus. 2;u5 and Severus, Biſhops, which lived abou 

the latter end of the Fifth Century; wheſifi 

ſays, De reditibus Eccleſiæ vel oblatione fd. 

lium quid deceat neſcienti nibil licere permitia 

ſed ſolo Epiſcopo ex his una porjio remit;atu iſ 

dug Eccleſiaſticis fabricis & Evogationi per. 

grincrum & pauperum profurura d Bonargrih 

Presbytero ſub periculo ſui ordinis miniſtrentur 

ultima inter ſe Clericis pro ſingulorum merit 

dividatur. . =_ 

De Epiſt.lib.1s, And Gregory the Firſt, in his Anſwer to the 

2 firſt Queſtion made to him by Auguſt ine, fit 

Archbiſhop of Canterbury, about the end a 

the Fifth Century, tells him, Mos eft 4 

 ftolice ſedis ordinatis Epiſcopis præceptum tri. 

dere, quod de omni ſt ipendio quod accedit quatun 

Feri debeant portiones, una videlicet Epiſcepo G 

famulæ ejus propter hoſpitalit atem & ſuſcepti. ce 

nem, alia Clero, tertia vero pauperibus, quart 

Eccleſiis reparandis. = + Os =_ 

So that upon the whole matter it appear; th 

by what is now and heretofore ſaid, there C 

was no need inthe Eighth Century to forgea pl 
Canon for this purpoſe in Szlvefter's Name; 

nor is there any doubt, but that by the CC 

non Law the Poor ought to have a ſhare in Ju 

the Revenues of the Church. Which wa MW th 


all I endeavoured to prove. 


S | | w 


CHAP. E 


Chap - 8. Countello : 689 


ou 5 
ho CHAP: VIII. | | Vo 
th ; What Dilapidation is, and in what man- 
171 | ne puniſhable, and what Remedies the 
zu Succeſſor hath, — 
ur. | 5 
24 | | OG | 

1 Dilapidation, is the pulling down or Dilabidations, 
the F deftroying in any manner any of the wbt? 
i Houtes or Buildings belonging to a Spiritual 
Living, or the Chance], or ſuffering them 
1. to run into ruin or decay ; or waſting and 
17. deſtroying the Woods of the Church, or 
u commiting or ſuffering any wilful waſte in 
Hor upon the Inheritance of the Church. And 
tio. certainly there can be nothing worſe be- 
coming the Dignity of a Clergy-man, than 


 Non-refidence and Dilapidations, which for 
ar; the moſt part go hand in hand. I wiſh our 
ere Church had not too much reaſon to com- 
ze plain of both. | 6] 
ne; There have been divers Canons of the 
Cx I Church made againſt this Crime, as I may 
in juſtly call it; but as in others, ſo in this, I 
Was ſhall confine my ſelf to our own Provin- 
cials: And J find in a Provincial Council 
or Synod held under Edmaud Archbiſhop of 
Canterbury, in the Year of our Lord 1234. 
which was, as I take it, about the 18h year 
of H.3. a Canon to this effet: Canon againſt 
Si Rector alicujus Eccleſia decedens domos Pilapidation. 
\ P. Eecleſiæ deliquerit dirutas, de bonts ſuis Eccle- 1 
eſticis tanta portio deducatur, que ſuſſiciat ad jus Eccleflie, * 
. — 
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Vide Canon yeparandam hc, © alios defecfus Eccleſiee ſup 
Ochobon de do- henden. Item ſtatuimus circa illos Vicarios, qui 
_— —_— " ſolvends modicam penſionem omnes Eccleſiæ ha. 
2 Appendix bent proventus : Nam eum ad præmiſſa tenes 
en the twelfth tur talis portio deducta, ſatis poterit & debut 
Chapter of this inter debita computari: Semper tamen rations 
* hic in Pilis conſideratio fit babenda ad facultates Eccl:- 
e, fie, cum portio fuit habenda. | 


Now if it be demanded what Houſes ar: 
meant within this Canon, the Gloſs tell 
you, Ut puta manſum Rectoriæ, Vicariæ G 

alia Ediſicia quæcunque, quorum Edificatio ſive 


reparatio ſpect at ad ipſum Rectorem. 


Co. 5.6,7. By the Letter of this Canon the Rectot | 
Cro.Eliz 659. is to repair the whole Church; but by th: 


Nos to repair Cuſtom of England the Owners of the] 
= 3 Houſes and Lands in every Pariſh are bound 
Rector only the Chancel; unleſs by parti. 
cular Cuſtom it hath been otherwiſe: And 
in this Point the Common Law is kinder to 
the Parſons, Vicars, ec. than the Canon 
2 Inft.653', Law; and the Common Law being her: 
to be preferred, annuls that part of th: 

Canon. Tk . | 
4 Canon for And the Gloſs upon the word Defe@? 


relief againſs Eccleſiæ adds, Hac litera poteſt intelligi d 


NE defectibus Eecleſiæ, quæ pertinent ad curatun 


ipſius Eccleſiz in ſolidum, fic quod non pertine. 


ant ad alios, ut puta, in Cancella, & aliis ai 
— Rectoris de jure vel conſuetudine ſpect an- 
tibus. 5 2 _ 
But this Canon ſeems only to affect the 

_ Eccleſiaſtical Goods: And what thoſe might 
be, deſerves the Judgment of the Glols, 
which tells you they ate ſuch as Jo, 
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to repair the Body of the Church, and the 
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1p & nomine Eccleſie ob venientibus; talia enim Verb. Ecclejin- 


bona ſunt per viam tacite bypothece ad repara- ſlicis. 


tionem hujuſmodi faciendum obligate. 


And if the Goods of the Church ſhall. 


not ſuffice, then the Gloſs tells us, Si Rector 
bona Eccleſiaſtica expenderit in meliorationem 
patrimonii ſui, vel ſi propter nimiam diligentiam 


I proprioruny negotiorum neglexerit negotia Eccle- 
IJ (2 procurare, & fic Eelceſia fit dampnum paſſa, 


tenetur ſatisfacere de bonis ſuis patronalibus, ſi 


que babuerit. | 


But there has been made a further Que- 
ſtion, Whether ſatisfaction for Dilapidations 


f ſhould be preferred in payment before Debts 


and Legacies? And as the Comman Law 
prefers the payment of Debts before da- 
mage for Dilapidations; ſo the Eccleſiaſtical 
Law prefers the damage for Dilapidatinns, 
before the payment of Legacies : To which 


hear what the Gloſs ſays ; Si Legatarii tau- 
uam Creditores petant legata ſibi relicta, & 
Prælatuas petat ſumptus reparationis Edificiorum 
Eccleſiæ; talis Prælatus debet præferri ceteris 


Legatariis: And gives this Reaſon, Nam 


Legata ſol vi non debent niſi prius deducto are 
alieno. So that the Eccleſiaſtical Law agrees 
vith the Common Law in this, That Debts 
are to be preferred before Legacies. 


The next thing conſiderable is, What Re- 


pairs are requirable in this caſe, which is | 
anſwered by the Gloſs : Et intellige banc re- verbo Repas 
parationem fieri debere ſecundum exigent & qua: rand, het. 


litatem rei raparandæ, & c. 


Thus 
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Thus far I have followed the Canon, and 


Gloſs thereupon : Now in the next place ; 
we will ſhew you what we have relating to 
this matter amongſt the Laws and Statute; Þ 


of this Realm. 


Waſte by And firſt , I find that at a Parliament 
Biſhop: * at Carliſle, in the 35 year of Edward the 
Co.11.492." Firſt, a great complaint was made again | 

Anthony, then Biſhop of Durbam, for waſte 


and deſtruction of the Woods belonging 


to his Biſhoprick, by giſt, ſale and other. 
wiſe, and for erecting Forges of Iron and 
| Cauſe of De» Lead, and making Charcoals of the Wood 
privation, to be ſpent in their Iron and Lead-works, | 
to the dilinheritance and impoveriſhing of | 

his Church, and in prejudice of the King | 

| and his Crown, and of the Chapter of Dur. 

; bam. To which the Anſwer is, Inhibitw 
yer breve de Cancellaria Epiſcopo & Miniſtri | 

ſuis, ne faciant vaſtum de contentis in peti- 


Crone. © | 


M.23. Ef inter By which it appears, That if a Biſhop, 
or any other Clergy- man, do walte upon 
Hunt. B53. the Woods or Lands of his Church, that a 

* Or in the Prohibition may be ſued in“ Chancery to 
King's Bench, prohibit him: For Eccleſia eft infra etaten 


adjudicat co- 
ram Rege. 


Bulſtr. 3.158. & in cuſtodia Domini Regis, qui tenetur jurs 


More 917... | : e | 
Rot. Pat. 14 4 bereditates ejuſdem manu tenere & defen 


| e. : a 
. „%. And the Archbiſhop of Dublin was fined 
ö 279 " G 92 
* 300 Marks for the diſafforeſting a Foreſt be- 
longing to his Archbiſhoprick. 


Hollingſn. 31. And William, Abbot of Weſtminſter, in the 


b. 30. T 1 of King Job, Anno 1213. was de- 
prived, becauſe he had waſted the Revenue 
of his Church or Abby. 


And 


Chap. 8. Countelloz. | = .- MM 
And it ſeems by ſeveral Books of the 
+ Common Law, and by the Canons of t 20 H. 6.46 a. 
the Church likewiſe, That in caſe a Biſhop, 3 Inſt. a0 4. 
Abbot, Prior, &c. waſte the Lands, Woods 8 — : 
or Houſes of his Church, he may be de- —_ 12 Key 
poſed or deprived by his Superior: So that g E.; a.. 
it appears clearly, that the. fault in this caſe * Cauſa 10. 
lies heavy upon thoſe that have the Viſita- 42+ fl quis Cu- 
tion and Superiority, that do not take care — Quefitum 
againſt the waſting and deſtruction of the 1 
Building, Houſes, Woods, &c. of the Church; pari Epiſcopur 
and that the Succeſſors ſhould not be put to dm alienat. 
ſeek remedy againſt Executors and Admi- . Ecclefie ” 
ſhifts to avoid their Actions, to avoid which The Anfeer 
th?'e is a good Law made in the 1 3˙b year was, Res ipſas 


of Queen Elizabeth to this effect: Eccleſie pro- 

| 5 c pri reſtaurare 
cogatur & in Judicio Epiſcoporum dejiciatur anditus & convictus, & tan 
quam furti aut latrocinii reus ſuo pri vetur honore. Cauſa 12. ꝗ 2. Apoſtol. 


= That if any Parſon, Vicar, & c. ſhall make uny Statute againſt. 
WJ conveyance of bis Goods to defraud bis Succeſſor fraudulent _ 
| of bis remedy, the like Suit is given in the © ances. 
piritual Court againſt the Grantee, as the Suc- 
ceſſor ſhould have had againſt the Executors or 
Adminiſtrators of the Predeceſſors. 
hut this Act gives no remedy at Common 
Law, ecauſe by another Act made at the 
ſame Parliament, all ſueb Grants, to defraud gt. 1j Eliz.c. 5 
any perſon or perſons of their juſt actions are - 
made void. „ | 
So that the Plaintiff has equal remedy in 
both caſes: Suits for Dilapidations are moſt 
properly and naturally to be ſued in the 
Spiritual Courts; and if any Prohibition F. N. B 5 I. f. 
fhould be granted, the ſame ought to be 
, | juper- 


niſtrators, who are too active in finding 4 neceſſita12 


St. 13 Eliz. c. 2, 
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ſuperſeded by a Conſultation; but this is in- 
rended where the Suit is grounded upon the 
Canon Law. f > 
Action upon the But the Succeſſor may upon the Cuſtom of 
Caſe at Low England have a ſpecial Action upon the Caſe 
fer Dilapiaa- againſt the Dilapidator, his Executors or Ad. 
g rot. Miniſtrators, whereof there are multitudes of 
£6.8.% Preſidents even in the time of Popery, where. 
T. 15 H. rot. of the Reader has a taſte in the Margin. 

Gy. oP. © By all which it appears, that by the Cuſtom 
P12 Kot of England, which is the Common Law; 
M. 16 1.3 rot. Orines & ſinguli Prebendarii, Rectores, Vicari 
306. CB. Regni Angliz pro tempore exiſtentes, omnes G. 
M.1z H.8.rot. ſingulas domos & edificia Prebendarum, Recto- 
230. CB. riarum & Vicariarum ſuarum reparare &. ſu- 
e rot. gentare, & ea Succelſoribus ſuis reparata & 
The Cuſtom up- ſuſtentata dimittere teneantur. Et fi hujuſmod; 
on which the Prebendarii, Rectores & Vicarii Domus & Edi. 
Vction is ficia bujuſmodi Succeſſoribus ſuis ſic, ut præmit- 
gErmuded. ratur, reparata & ſuſtentata non demilerunt G- 
deliquerunt ; ſed ea irreparata & dilapidata 
permiſerunt, Executores five Adminiſtratores bo- 
norum & catallorum talium Prabendariorum, 
ReGorum & Vicariorum poſt eorum mortem de 
bonis & catallis dtcedentium Succeſſoribus ta- 
lium Præbendariorum, Reforum & Vicariorum, 
tantam pecuniæ ſummam quantam pro neceſſa- 
ria reparatione & edificatione hujuſmodi Demo- 
rum & Edificiorum expendi aut ſolvi ſufficiet, 

ſatufacere teneantur. | | 
And upon this Cuſtom, Actions of the 
Caſes have been frequently brought, both 
anciently and of later times, and Damages 
recovered. 2 
See this Matter debated, and curious Lear- 

ning thereupon, 3 Levins 26868. 
And 


chap. 8s. Counſelloꝛ. 95 


And note, That by a Statute made in 
ourteenth year of Queen Elizabeth, it is 


Damages that ſhall be recovered for Dilapida- 
ions, are to be expended and laid out, in, and 
about the repair of the Houſes, & c. dilapidated, 

Wy berein the Viſitors of thoſe Churches ought to 
Wake care. | | ; „ 

It will not be altogether improper to 
Wconclude this Chapter with the Stature of 
M25 E. 1. entituled, Ne Rectores proſternant 3j E. i. 
¶arbores in Cæmeterio; whereby it is enacted, 
Wor rather the Common Law declared in 
cheſe words: TH 


: n the Church yard) down unadviſedly, but when Church pard. 
e Chancel of the Church wants neceſſary Re- | 


rations : Neither ſhall they be converted to 
ny other uſe, unleſs the Body of the Church do 
rant repair; in which caſe the Parſons of their 
Charity ſhall do ell to relieve the Pariſhioners 
W-1ith beſtowing upon them the [ame Trees, which 
he will not command to be done, but we will 
commend it when it is done. 

By this Law it appears, that the Church- 
yard and the Soil thereof is in the Parſon, 
and by conſequence the Trees are in the 
Parſon or Rector, that grow therein. But 
» MWhbecauſe the Trees that grow there are for 

the moſt part planted there for the ſhelter 
> {Wand ornament of the Church from Tem- 
| {MWpelt and Storms; therefore the Parliament 
5 has granted a Prohibition in this caſe againſt 
che Rectors and Parſons of Churches, that 
they ſhould not cut down theſe Trees for 


Jexpreſly enacted, That «ll the Monies and St. 14 El. e. i i. 


edo prohibit the Parſons of the Church, that Heainft extiing 
bey do not preſume to fell them (viz. the Trees the Trees in the 
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96 | The Parſons Part], Ch 
any other uſe, but the neceſſary Repairs of : 
the Church and Chancel, which in truth 
was no more than what the Common Lay 

enjoyned: For if the Rector had gone abou 

to have cut them down for any other uſe, 

the Patron might have had a Prohibition; 

but now I conceive the Rector or Impro- 

priator, that cuts down any Trees growing 

in the Church-yard for any other cauſe, than 

for the repair of the Church or Chance], 

may be indicted and fined upon this Statute 

t the Common Law; for whatſoever may 
3 Inſt, 205. be prohibited before it is done, may be pu- 
niſhed after it is done. 1 
If the Biſhops and Archdeacons in their ſ 

Viſitations would take care, theſe Dilapida. Wrro 

tions might eaſily be avoided, which are : Hol 

great diſhonour to the Clergy, and cannot MOthe 

be pleaſing ro God Almighty or good Men: Ane 

And the Canon enjoyns the Archdeacons 

Cap. Archidia- and other Officials, Ur in Viſitationibus Eccle- tern 
coni & infra. ſiarum faciendis diligentem exhibeant conſidera. WR © 1 
tionem ad fabricam Eccleſia & maxime Can. 

cell, ſi forte indigeant reparatione, & i quis re: 

invenerint defectus hujuſmodi, certum ſub pena 

prefigant terminum infra quem emendentur vil par; 


Juppleantur, Oc. 


Chap.9. Counfelloy 97 


C HAP. IX. 


u 
e. | 3 | ; 

= Vr what Cauſes a Parſou. Vicar ,&c. may 
„be deprived by any Statute Law; and 
2 what matters are allowed for good 


| 
Cauſes of Deprivation at the Common bi. 


an 

1 

Law. 

ay 5 

. Yr or Depoſition is, where a Ph, 

. Man by any Statute Law, or by any 3 ns 
I udicial Sentence Eccleſiaſtical, that hath _ 
+ proper juriſdiction, is made incapable to Fl 
hold or enjoy his Parſonage, Vicarage, or if. 
ot Mother Spiritual Promotion or Dignity : 13 
n: And the Cauſes of ſich Deprivation or 3 
n BWDepoſicion, are properly and naturally de- Where deter. 1 | 
. Wecrminable by the Eccl:ſiaſtical Laws of this le. 1 
. Realm. I 5 1 
n. But becauſe generally there are Eſtates of 1 
0 Freehold dependant upon theſe Promotions I 
" Wand Dignities, and annexed to them inſe- "i 
Ti parably, which reſt at the fole determina- | 


tion of the Common Law ; the Courts of 

ommon Law do ſometimes inſpect and re- 
gulate the Proceedings of the Eccleſiaſtical 
Courts; and where they proceed againſt 
the Rules of Common Law, they frequently 
prohibit them. 

[ have therefore thought fir to ſhew, 
what cauſes of Deprivation or Depoſition 
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P, have been allowed and approved of by the 
_ {Wudges and Courts of the Common Law, 
=_ H ur 


98 = Che Parſons Part, 
or by any of the Statutes of this Realm, 
But there are many more Cauſes of Depriva. 
tion by the Canons and Laws Eccleſiaſtical, . „ 
which being out of my Profeſſion, I ſhall 
not preſume to diſcourſe of. | 


— + hh 2. If a Parſon, Vicar, & c. be a common 
Can Apoll 42. Drunkard, it is a juſt Cauſe to deprive hin 
Mortimer ver. Of his Church Preferment. - 
Parker,1o Jac. | | 
Si mony cauſe of 3. The Clerk that obtains any Prefer. 
_ Deprivation, ment in the Church by any Simoniacal Con. 
tract or Agreement may be deprived by hi 
Ordinary, &c. as it appears at large in the 
Fifth Chapter here before upon that Subject. 
Supra. 4 2. . 


N Nan Proc a * 5 * by St o 
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e e e 


1 Elea. stat. 3. © That if any Parſon, &c. ſhall refu 
74 Car.2.c.4. to uſe the Book of Common Prayer, ot 
| — b i * adminiſter the Sacraments in the order 
„ the thirg there preſcribed, or ſhall wilfully and ob. 
= ne. © ſtinarely, ſtanding in the ſame, uſe any 
bother Rite or Ceremony, Order, Form or 
Manner of celebrating che Lord's Supper, 
© or other open Prayers, or ſhall preach, 
declare or ſpeak any thing in derogation 


hereof, or depraving the ſame, or any 6 
thing therein contained, and having for me 
* merly been convicted for the like offence, Ir 
© ſhall upon his ſecond conviction be depri WMhe « 


ved ipſo fatto. 

St. 14 Car. 2 c.4. 7 | | : 
| Neglefting to 4. © If any Parſon, Vicar, &c. ſhall not I tha 
read Prayers © within two Months next aſter InduCtion, Nor 


_—_ = upon ſome Lord's day, openly, publickly bis 


Tdudion, and ſolemnly read che Morning and Cr. 
| - Jo * Evening 


hap. 9. Counſelloz:z. 99 
Evening Prayers appointed to be read the 
ſame day, according to the Book of Con- 
mon Prayer; and after ſuch reading, ſhall 
not openly and publickly, before the Con- 
W oregation there aſſembled, declare his un- 
feigned aſſent and conſent co the uſe of 
all the things therein contained, in ſuch - 
anner as is directed before here in the ſe- 
enth Chapter; and if there be any law- 
ful Impediment, then if he do not do the 


N El " r 9 * n n d * r * 
2 eee eee e bs A Ver 3 £87 2 


'- WS fame within one Month after the Impedi- 
ment removed, ſuch Parſon, Vicar, Cc. 
"WF (hall be deprived ipſo facto. — = 
be 1 A 13 Eliz c. 12. 
5. if any Parſon, which ſhall have any Lo maintain 

; Eccleſiaſtical Preferment, ſhall adviſedly _——— | 
n W maintain or affirm directly any Doctrine 39 ,,,;.,,,,- 


contrary or repugnant to the 39 Articles Religion. 


0! WF of Religion, and being convented before s R. 2. Ut. Trial 
cr WS the Biſhop of the Dioceſs or Ordinary, or 5+. | 
b. Miſcreants, In- 


or after ſuch Revocation ſhall eſtſoon af- riet dep: ved, 


„firm ſuch untrue Doctrine, he may be de- f 3. e 
b prived. Auitbelie ver. 


A Ather ſt, 


on 

| : A. 
L 6. If any perſon ſhall obtain a Prefer- 3 k. 3.2 b. 
or ment in the Church, which is a*Milcreant, .A. p 254. 


< Wi Infidel, Schiſmatick or Heretick, he may Co.5-53.a'.” 


* : Dy.293.P.1,2, 
[ be deprived, 3 ebay, 


K | a Iditerate anal 
7. So if one he made a Parſon, Vicar, &c. Cin 


10! ¶ that is not of free Condition, but a Villain, pen . bo 
or that is illiterate and not able to perform erived. = 


ly hi e ee e eee . * lob 121, 
his duty, or that is guilly + any heinous nella, Abe 


Crime, as Murther , * Maxſlaughter, Per- 221. 
11 jury. 


before the High Commiſſioners, ſhall % „ 
2 | ys fidels, Schi ſma- 
perſiſt therein, and not revoke his Error Sick and Here. 
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The Parſons Part? 


jury, Forgery, or that is mer? Laicy, 


and not in Holy Orders, he may be de. 


prived. 


* Andſoirthe g. * A Parſon, Vicar,&c. may be deprive f 


34th Canon of 


the Apoſtles, for being diſobedient and incorrigible t | 


expreſ, their Ordinary, &c. 


Allen verſus 


Naſh, P.i3. 9. And it was reſolved by all the Judgs 

of England, 2 Fac. That Non conformity 

Nox=conjormity, Was 4 good Cauſe of Deprivation : And 1 

Quod nota, was declared by them all, That in caſe any if 

| Canons were made by the Clergy for th 
good Government of the Church, and 
approved and confirmed by the King 

(as they ought) that the obſtinate diſobey. 
ing of them was a juſt cauſe of Depriva iſ 


Ca Ye I. B. R. 
Cro. Jac. 7. 


tion. 


11 H. 432. 10. If any Parſon, Vicar, &c. have on: 
nefice with cure of Souls, and tak: 


Taking a fem 6 2 
nd Benefice, x 5 1 F 
* —2 another incompatible without a Faculty 


Eeel. Caſes 99. and Diſpenſation, it is a juſt Cauſe of De. 


10. © privation. 


Dyer 133. p. t. 11. In the time of Popery it was Caulk 
1 7 is * of Deprivation for a Prieſt to marry; bu 
not to have two or three Concubines, 2 


Depri ua: ion. , 
Selling. Kecd. they called them: But more of this here 


Caſes, 86. alter. 

3 Inſt. 204. 3 . 
Co. 11 98.b. . 12. Dilapidating the Church and Build 
2 H. 4. . ings, deſtroying the Woods, or alienating 


— ev gah the Lands belonging to the Church by an) 


29 E. f. 16,17, Biſhop, Abbot, Prior, Parſon, Vicar, & 
4. Vicanzuc. have been held and adjudged juſt Cauſes ol 
| N Dept. 


hap. 9. Counſelloz. —_ 
Peprivation; and it were very fit the Ca- 
ns in this caſe were put in execution. 


There may be a Queſtion ſtarted, What Deprivation 
all be intented by the words, Deprived ipſo fand J 
V fad; whether by thoſe words the Bugun i 
Fnurch ſhall immediately become void by ,,. Ke. 
ze fact done, or not till Conviction or Sen- 1 Ventris 148. 
nce declaratory. The words 2 facto 
e of late time crept into Acts of Parlia- : 

ent; as that for ſtriking with a Weapon 

a Church-yard, the party ſhall ipſo facto 

> excommunicate: And in that caſe it is Dy.295.b.p. qt 


FIRES 4 " At bes he 6 oO Kyo * 2 * - 
7777 ER og or tt 4.3% . 


nl BS ade a Quære in Dyer. But in Green's Caſe —_ a9? 
"% BY i reſolved, That the Church in this Caſe C 22 
„all be void without any Sentence declara- mmm, 


cy, and that Avoidances by Acts of Parlia: verb.ipfo facto. 
Went need no Sentence declaratory. But in 
Wat Caſe by the Canoniſts, requiritur Sen- 
ntia declaratoria» And note, That after In- Rolls 2.282. 
&:&ion the Spiritual Court cannot deprive * 5: 
rr any Error in his Inſtitution. So if a Clerk Rolls 2.305. 
ommits Homicide, and hath his Clergy, K. 
e ſhall not afterwards be deprived for this 
Wifence. And a man may be deprived by 
2aſon of Degradation ep 
I muſt confeſs, in this Chapter I may 
em to tranſgreſs upon the Canoniſts and 
ivilians, as well as in ſome other; but I 
ave gone no further upon this Subject, 
nan what I have met with in our own 
books : And I muſt agree, That the Eccle- 


aſtical Courts muſt have the ſole Juriſ- 
an) Hiction in all Cauſes of Deprivation, Depo- 
E tions, Reſignations, &c. And yet the 
es hdges of che Common Law have power 
opti — to 
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A. 


proceed againſt the Rules of the Common 


how far the Common Law approves of ther 


Cauſes of Deprivation ; but it is out of m 


ſticks may make at this day of the Glebe 


'ved for any fault-in his Inſtitution. 


Che Parſons Par 
to correct their proceedings, if they half 


Law, which is the reaſon we meet wit 
theſe things in our Books, and it may e 
ſome advantage to the Civilians to kno 


proceedings. 5 
There are by the Canon Law divers oth 


Province, and would be too long for ti 
Diſcourſe to reckon them all up. And ht 
ving ſaid what I have to ſay upon this SW 
ject, I ſhall proceed next to ſhew, wha 
Leaſes, Parſons, Vicars, and other Eccleſa 


Tythes, Farms, &c. and within the danger df 
what Statutes they may fall. f 


After Induction a Man cannot be depiſfi 


Deprivation tor Incontinency, Croke Eu 


789. 41. 8 988 ter 
Deprivation for Adultery, Co. 6. Rer. 1; m. 
WWWW‚'C ON 


hap. zo. Coumelloz. _— 
i" an 


hat Leaſes Parſons, Vicars, and other 
Eccleſiaſtical Perſons may make of their 
W Glebe, Tythes, Farms, &c. and within 
ny the danger of what Statutes they may 


this : E fall, 


ha f 
Sab | 
Pha : | | . | : 
«+ Aving undertaken this Work chiefly What Leaſes 
I in favour of the Parſons and Vicars, I Clerg)y men 


deſigned to have medled with no other Or- nale. 
ders of the Church but thoſe only ; but ha- 
ring in many other things been enforced to 
intermingle the concerns of other Orders 


r . 
e ee, eee eee 


er with thoſe of the Parſons and Vicars, I ſhall 
beg the Reader's pardon, that in this Chap- 


ter, where I am to treat of the Leaſes which 
may be made by Parſons and Vicars, I like- - 
wiſe take in all other Orders of the Church 
with the Colleges; the Learning concer- 
ning Leaſes being of uſe, and neceſſary for 
all people to know, and which J ſhall in this 
Chapter put into as good a Method as the 
Subject matter will permit. 
And becauſe the Learning of theſe Leaſes 
will depend upon Several Statutes, it will 2 
not be amils, firſt, to examine what Leaſes or 
AN Alienations the ſeveral perſons we have to 
do with in this Chapter, might have made 
at Common Law before the Statutes, and 
then to conſider where, or in what man 
0 n ner 
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1 The Parſons Pan! 
ner, the ſeveral Statutes have enlarged, ;. 
bridged, or reftrained their power at Com. 


mon Law. | 
4 cm And firſt, at the Common Law, no Bj 
Law. ſhop, Abbot, Prior, Dean, Prebend, or other 


. ſingle Corporation, could make any Alie 
nation or Leaſe to bind their Succeſlor, 
without the confirmation of their Chapter, 


Covent, &c. 


ca p. 2 8. 


Statute ; whereby it is enacted, 


© full Age of Twenty one years, having 


* ſimple or Fee tail, in their own Rights, or 
in the Right of their Churches, &c. ſhall 
© be good and effectual in the Laws againſt 
the Leſſors, their Wives, Heirs and Suc- 
* geliors. - | EE. 
Provided that that Act ſhall not extend 
to any Leaſe of any Mannors, &c. where 
© any old Leaſe ſhould be in being, unleis 
© the ſame expire, be ſurrendred or ended 
within one year after the making of ſuch 
© new Leaſe, nor ſhall extend to any Grant 
to be made of any Reverſion of any 
© Mannors, ec. nor to any Leaſe of any 
_ © Mannors, &&c. which have not moſt com- 
* monly been letten to Farm, or occupied 


The enabling The firſt Statute that made any alteration } 
4 Hs. in theſe Caſes, was the Statute of 32 H. £ 
which is commonly called the Enabling 
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That all Leaſes then after to be made 
of any Mannors, Lands, Tenements or 
Hereditaments, by Writing under Hand 
and Seal, for term of Years, or for term 
© of Life, by any Parſo or Parſons of the 


any Eſtate of Inheritance either in Fee. / 


I Chap. 10. Counkelloz. 105 
+ bvby the Farmers thereof, by the ſpace of 
m. |< Twenty years next before ſuch leaſe 
thereof made, nor to any Leaſe to be 1 
. made without impeachment of Waſte, or 1 
B. to any Leaſe to be made above the | 
er number of three Lives, or Twenty one [1 
ie. Years at the moſt, from the day of the il 
rs | making thereof; and that upon the ma- 1 
er, king of every ſuch Leaſe there be reſerved [| 
WJ yearly, during the ſaid Leaſe, due and ji 
IJ - payable to the ſaid Leſſors, their Heirs and 1 
( Succefſors, to whom the Reverſion ſhall i 
F< appertain, &c. ſo much yearly Farm or 1 
Rent, or more, as hath moſt accuſtemably ll: 
been yielded and paid for the ſaid Man- 1 
. nors, &c. fo to be letten within Twenty , 
* any next before the Leaſe thereof made, {if 
Provided this Act ſhould not extend to "i 
give any liberty or power to any Parſon, Ik 
. | Vicar, &c. to make any Leaſe, or Grant of || 
any of their Meſſuages, Lands, Tythes,&c. i 
Lor in any other manner than they ſhould je 
or might have done before the making of [t 


© the ſaid At. 


r 


nd So now, where before the making of this 

ere Act, no Archbiſhop, Biſhop, Archdeacon, 

e& Dean or Prebend, could have made any 

ed Leaſe to have bound his Succeſſors without 

ch the confirmation and conſent of their Chap- 

int ters, & c. as aforeſaid: Now by this Act Hhat qualities 
ny they are enabled to make Leaſes for three ſuch Leaſes | 
ny Lives, or One and twenty Years, without Pave, 
m- any confirmation at all with theſe Qualifi- 

jed {Wl cations: 5 | 
by R 
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Muf be in Wri- 1. Such Leaſe muſt be made by Writing 


ting indentcd. Indented, and not by Parol or Deed * 
| 5 Poll. : | 'J 
| N 
es Y | J 
Muſt beginfrom 2. It muſt be made to begin from the ni 
the making, o making, or day of the making of ſuch e 
day of makins. Þ caſe. I J ac 
FI e 
ola Leaſe nut 3. Tf there be any old Leaſe in being aun 
expire within 4 the time of the making of ſuch Leaſe, it fi 
To. be. Mult expire, be ſurrendred or ended within r 
Co. 1 Inſt. 34 b. 4 year after the making of ſuch new Leaſe; S 
and ſuch ſurrender muſt be abſolute, andi 
not upon Condition. | uit 


1% 1e. , 4. There muſt not be a double Leaſe in 
double Leaſe. being at one and the fame time, the one for 
Years, and the other fer Lives. 1 


Of what things 4 
yy ſry ee cor poreal, which are neceſſary to be 


Co. 5. 3. a. letten, and out of which a Rent may be re- 
More 738. ſerved, and not of things that lie meerly in 
Talentine veil. Grant; as Fairs, Markets, Tythes, Tolls 


Denton. ” | 
II. 2. ac. B. R. Franchiſes, Advowlons, &c. 


a 
J 
r 
11 
5. Such Leaſe muſt be of Lands manura- 
a 
: 
| 
| 
Of Lands uſa 6, Such Leaſe muſt be of Lands, & 
leiten. which have moſt commonly been letten to 
Farm; or occupied by the Farmers thereof, 
for the more part of Twenty years befor: 
the making of ſuch Leafe : So if they have 
E been ſo Let for Eleven years within Twenty 
ears next before the making of the new 
ale, it ſuffices: And a letting to Farm by 
Copy of Court-Roll, is a ſufficient letting to 
| Farm 


Chap. 10. Counlel lo. 10 
arm within this Statute, to enable the Co. 6.37. 
making of ſuch new Leaſe. 5 | 


= -. There muſt be reſerved upon every The accuſtomed = 

ſach Leaſe, and payable during the conti- Rent muſt be 

IJ nuance thereof to the Leſſor, his Succeſſors, 797% 

ee. ſo much Farm or Rent as hath moſt 

accuſtomably been yielded and paid for 

the Land ſo demikd within Twenty years 

next before ſuch Leaſe made : So that it 

ſufficeth, if the yearly Rent or Farm be 

reſerved, though Heriots and other caſual 

Services be omitted; ſo if a greater Rent Co. S.; 5. b. 

than formerly be reſerved, it ſuficethy But 

if the Leſſor reſerve a leſs Rent than the lbid. Co. 3. C. a. 

ancient, during his Life, and aſter the full 

Rent, yet it is naught, becauſe it muſt be 

reſerved during the whole Term: So if Co.1 Inſt. 44, 

Lands uſually letten be demiſed with any ee 

other Lands, &c. though a Rent be reſer- , a. 7: 

ved that exceeds the value of thoſe Lands 2: Reſerva. 

and the old Rent; yet ſuch Leaſe is not rions are good. 

good againſt the Succeſſor within this Law. Co. 3 7b. 

But if the Rent were formerly reſerved to 

be paid at four ſeveral days, and by the new 

Leaſe be reſerved to be paid all at one, fo 

the whole Rent be reſerved yearly, it is well 

enough. | 

to If a Biſhop, &c. have two diſtin&t Man- Tun 26 Car.. 

eol WW nors,that have anciently been demiſed toge- C. B. Thred. 

ore ther, and one entire Rent reſerved for both needle verl. 

are Mannors; and theſe being out of Leaſe, the Lam. 

ty Riſhop, &. may demiſe them ſeverally, ro- 

ew ſerving ſeveral Rents amounting to the 5 

by whole ratably: And theſe have been Ad- 

to judged lately in the Common Pleas to be — 
s | an 
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_— The Parſons Part]. 
H.27 Car. a. in and affirmed in Error in the King's Bench. 
B. R. This Caſe and by ſame reaſon, if a Termor for life 
1 ſhould Leaſe part for years, and then ſur 

p. 203. bur im render and accept a new Leaſe, rendrin 
perſealy re- the ancient Rent, it would be a good Leaſe, 
ported, Ideo tamen quære: For of that part leaſed by the 
qu4re. Termor, there would be two Leaſes on foot 

together; but if the new Leaſe were only 
of the Lands not demiſed by the Termor, 
then it ſeems good. _—_ 


Sch Leaſe 8. Laſtly, Such Leaſe muſt not be without 

__ 1 al impeachment of Waſte ; and therefore a 

deachment of Leaſe to one for life, remainder to another 

Waſte. for life, remainderto a third for life, is not 
good againſt the Succeſſor, though but for 
three Lives, becauſe the Remainders make 
the preſent Tenants diſpuniſhable for Waſte 
for the time. _ 

ParJons and Vi" But Parſons and Vicars being excepted 

bert excepted, in this enabling Law, are left as they were 


at the Common Law; ſo that they could 


make no Leaſe to bind the Succeſſor with- 


out the confirmation of the Biſhop and Pa- 


tron, till the Stature of 13 Elix. which we 
ſhall ſpeak of hereafter. = 
Co.8,70.b. And a Leaſe for 99 Years, if three 
Lives live ſo long, is not good within this 
Statute. 


But this Act, as appears by what hath 
been ſaid, conferred a new Power upon 
ſingle Corporations 3 but did not in any 
thing reſtrain their ancient Power in ma- 
king long Leaſes and Alienations of their 
very Scites, Demeines, &c. with Confirma- 
| | 1 tions 
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tions as aforeſaid, which was a great preju- 
dice to the Church in general, a means of 
Dilapidations , and a great hindrance of 

Hoſpitality : And theretore, „ 
iin the firſt year of Queen Elixaberb it 1 Fiz c. 15. 
was enacted, That all Gifts, Grants, Feoff- More 107. 
© ments, Fines and other Conveyances and Biſhops re- lf 
c Eſtates from the firſt day of that preſent f 1 1 
«Parliament, to be had, made, done or 1 
„ ſuffered by any Archbiſhop or Biſhop of 
any Honours , Caſtles, Mannors, Lands, 
Y © Tenements, or other He editaments, being 
part of the Poſſeſſions of his Archbiſhop- 
c rick or Biſhoprick, or united, appertam- 
Ling or belonging to any the ſame Arch- 

( biſhopricks or Biſhopricks, to any perſon 
or perſons, Bodies Politick or Incorporate 
(other than the Queens Majeſty, her Heirs 
and Succeſſors ) whereby any Eſtate or 
13 Eſtates ſnould or might paſs from the ſaid 

e * \rchbiſhop or Biſhops, or any of them, 

ether than ſor the Term of Twenty one 

„ears, or three Lives, from any ſuch time 

as any ſuch Leaſe, Grant or Aſſurance 

a © ſhall begin, and whereupon the old ac- 

cuſtomed yearly Rent or more ſhall be 

e reſerved and payable yearly during the 

3 þ laid Term of Twenty one Years, or three 

Lives, ſhall be utterly void and of none 

effect, to all intents, conſtructions and 

© purpoſes ; any Law, Cuſtom or Uſage to 

© the contrary thereof in any wiſe notwith- 

* ſtanding. 1 1 
Note the Exception, which gives, or rather i ]ac. e. 3. 5 

reſerves the power to grant, &c. to the Queen, 

Cc. was made void by a Statute made 1 Fac. 


: And 
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Leaſes in other And note alſo, that though this Statute 
Forms no: wid, enacts, That all Leaſes made in any other 
— __ form ſhall be void and of none effect to all 
Sale ver, PE. intent and purpoſes; yet it has been Ad. 
veſque Licht judged, that it is only to be intended x; 
alios. P. 31 El. againſt the Succeſſors, and that Leaſes made 
rot. 21.65. in other forms ſhall be good notwithſtand. 
— ing againſt the party himſelf that make; 
Cro, jac. 97. them, and may be athrmed by the Succeſſor 
by the Receipt of the Rent reſerved there- 
n 
1 Eliz. 4 pri. And note, this is a private Act of Parlia. 
vate AF, ment, that muſt in all caſes be pleaded, and 
Co. 4. 76. cannot be given in Evidence. 


- + =o And not alſo, that though this Statute do 
Nore _— not reſtrain demiſing of any Lands na 


formerly demiſed ; yet it does it by impl. 
cation: For the accuſtomable Rent muſt be 
reſerved, and unleſs accuſtomably let, there. 

cannot be an accuſtomable Rent; ani 
Leaſes within this Statute muſt have all the 
Reſtrictions in that of 32 H. 8. before- men- 

| tioned. "FO. 
of what things And it muſt be of things manurable, 
jory — may hach been ſaid, out of which a Rent may bz 
. 5 reſerved: But ſome are of Opinion, that 
5. 3. a. . 

Tythes or things not manurable may be 
demiſed for Twenty one years, becauſe an 
Action of Debt will lie upon the Con- 
More 7758. tract: And lo it was 3 as a Serjeant 
Sir Timothy at Law informed me, in the cafe of the 
1 de, Precentor of Pauls about 17 Fac. and that 
Jean te KY. the Succeſſor ſhall have an Action of Deb: 
upon this Contract, and is good within the 
Sce the Caſe, Statute of 32 H. S. cap. 28. And | have ſeen 
Falmer 104. a Report of a Cale in the 20 Fac. in tte 
ö | Commun 
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VU pon this Statute, and the former, it has 1 Inſt. 45 8. 
een held, That Archbiſhops and Biſhops Concurrent 
may with confirmation of the Dean and Leas. 
hapter make concurrent Leaſes, that is, 
Inotwichſtanding there be a Teaſe in bein 
or Twenty one years, they may make a 
new Leaſe of the ſame Lands wo another More 65. 
Wor Twenty ne years from the making 
he: :5! ; and this being confirmed as afore. 
a:, {hall bind the Succeſſor, the other | 
hints being obſerved in it: But Sir Edward | laflign 66 
Cle excepts the concurrent Leaſes, as to thoſe ® 
FX other things. „ 
Aud vir Edward Coke is of Opinion, That x Inſt, 45. a. 
Hike concurrent Leaſes may be made by 
Deans, Prebends, &c. with Confirmation: 
Put ſome Learned Men are not ſatisfied con- 
erniag concurrent Leaſes, becauſe by theſe 
:oncurrent Leaſes the Succeſſor loſes his re- 
edy for his Rent by diſtreſs during the for- 
mer Term, and the l epant may be inſol- 
ent as to an Action o Debt: But a con- wore 253. 
current Leaſe for Lives is not good, becauſe Cio Elz 241. 
pon ſuch Leaſe the Leflor would have no 
emedy for his Rent. N 


The next Reſtrictve Law is that of i; Eliz ca. 10. 
13 Elix. whereby it is enacted, That The eſtr gie 
from thenceforth all Leaſes, Gifts, Grants, La, 


Le (es 67 Deans, 


Feoffments, Conveyances or Eſtates to bc Prodends is 
made, had, done or ſuffered by the | 


* Maſters 


112 The Parſons Part. 
© Maſters and Fellows of any College, 
© Dean and Chapter of any Gathedral or ot 
Collegiate Church, Maſter or Guardia Na. 
* of any Hoſpital, Parſon, Vicar, or any | 
© other having a Spiritual or Eccleſiaſtica 
Living, or any Houſes, Lands, Tythes, 
* Tenements or other Herediraments, being et 
any part of the Poſſeſſions of any fuch 
College, &c. or any wiſe appertaining or 
© belonging to the ſame, or any of them, 
© to any perſon or perſons, Bodies, &. (other 

© than for the Term of Twenty one year, 
© or Three Lives, from the time as any ſuch 
© Leaſe or Grant ſhall be made or granted, 
* whereupon the accuſtomed yearly Rent 
or more ſhall bs reſerved and payabl | 
during the ſaid Term) ſhall be urcerly Wl © 
void, &c. | 


Go 5-14.d.".00,o The penning of this Act, and that of MW ® 
1 pg 1 Elix. „ being in effed 
the ſame in ſubſtance, the conſtruction 1; 

the ſame in effect; but in this Act there 

was no ſaving of Grants to the King, and 
therefore this Act being for the publick 

Good, had reſtrained other Grants co him 

not warranted by this Statute, though 1 7 

cap.3. had never been made. 
Paper — 4 And here note, That as the Parſons and Ie 
by this Law. Vicars had not their Power any wiſe en. 
larged by the Statute of 32 H. 8. ſo they 

had no reſtriction upon them till this Act; 
but from hencefoth they are reſtrained 
from making any Leaſe or Grants, other 
than for Twenty one years or Three Lives, 
with the Qualifications above. mentioned 


1 


hap. ro. Counſelloy I13 
n the Statutes, and ſuch Leaſes muſt be | 
Fonfirmed by the Patron and Ordinary, be- 

Wauſe excepted in the enabling Statute of 

g H. 8. before. | | 

And whereas after the making of this 

Ptatute, Heads of Colleges, Deans , Pre- 


= ends, Cc. might have made concurrent 
ck eaſes, as well as Biſhops might: There is 


& Proviſo in the Statute of 18 Eli. 


© That all Leaſes then after to be made by 12 Eliz.c.r 1. 
any the aforeſaid Eccleſiaſtical, Spiritual No concurrent 


00 For Collegiate Perſons, or others of any 2 _ 
ed, of their Eccleſiaſtical , &c. Lands, Occ pefere _— s 
en whereof any former Leaſe for years is in mer ends. 

ible EE being and not expired, ſurrendred or 

eh ended within three years next after the 


making of any ſuch new Leaſe, ſhould be 
utterly void, fruſtrate, and of none effect, 
any Law, &c. 


By this Provi/o, it ſhould ſeem, the Parlia- 
nent was of Opinion; that concurrent 


and Tales might be made; nt has by this Pre- 
lick % fo reſtrained them, that they cannot be 
bin nade but within three years before the De- 


ermination of the former. | „ 
But Biſhops are conceived not to be com- Eiſbops not in 
rehended within this Proviſo; for though 5% 48. 

he words are general enough, yet the p f- 
iculars mentioned before the general words 

deing of an inferior rank, the general 

8 cannot draw in the more wor- 

Wy. 


% 


oe And 


= The Parſons PartT 


Which Bonus And there is a Proviſion in this Act of C 
and Covenants 18 EI. That all Bonds and Covenants then © 
ſhall be vuid. © after made for the making or renewing Will © 
© any Leaſe contrary to the intent of tha ! 
© Statute, or of the Statute of 13 Elix. c. 10, Wl 

© ſhould be utterly void. | | 
13 Eliz c. o. In the 19 year of Queen Elizabetl, L 
5 2 of 5% there is an Act of Parliament made, where. WM T 
by Non-ref. by it is enacted, © That no Leaſe mad: BY C 
dence, © alter the I5 rb day of May following, of c 
* any Benefice or Eccleſiaſtical Promotion 5 
with Cure of any part thereof, and na 0 
© being impropriated, ſhould endure any 10 
© longer, than while the Leſſor ſhould be I 
* ordinorily reſident and ſerving the Cure ; 
| © of ſuch Benefice without abſence abo 1 
: Fourſcore days in any one year; but that 1 
. f * every ſuch Leaſe | ſo ſoon as it, or any pan 10 
are repealed by. E beręof ſhould come to any poſſeſſion above fur 85. 
14 Kliz.c. 1. bidden, or] immediately upon ſuch abſence * 
* ſhall ceaſe and be void, and the Incum- . 
bent ſooffending ſhall, ec. loſe one years i - 
© profit of his ſaid Benefice, to be diſtri * 
© bured by the Ordinary to the Poor of the 5e 
© Pariſh. = : 
Charging Por- And by the ſame Statute it is further [a 


ſongges, void. enatted* That all charging of ſuch Bene- h 
© fices with Cure then after with any pet- oy 
* fion, or with any profit out of the ſame toi 3 
be yielded or taken, other than Rents re. 6 
© ſerved upon Leaſes, ſhould be void. 


Where a Parſm But where any Parſon ſhould be qual- '"" 
may demiſe,and © fied to have two Livings, he may demiſe * 
be Non-refident. © the one of them, where he is not ordinz- t! 
* rily reſident, to his Curate only, that ſhall * 

« there er 


Chap. 10. C0oounlelloz. : ve 
(chere ſerve the Cure. And ſuch Leaſe ſhall Bs 
! WH endure no longer than during ſuch Curates 
> reſidence without abſence above Forty days 
in any one year. 


bs 
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And by 14 Eliz. it is enacted, That all 14 Kl.. 11. 
Leaſes, Bonds, Promiſes and Covenants, of Le Bonds 


k and concerning Benefices and Eccleſiaſtical Bas ro 
1.  Livings with Cure to be made by any 

A Curate, ſhall be of no other or better 

n force, validity or continuance, than if che 

N bame had been made by the beneficed per- 

W fon himſelf, that ſhall demiſe the ſame to 

ha Z ſuch Cur ate. | | 


And by the ſame Statute it is enacted, Hoaſes, Incorpo- 
That the reſtritive Statute of 12 Flu. c. 
Ig c.10. before, ſnall not extend to any Grant, bn * leg 
Aſſurance, or Leaſe of any Houſes be- 


ar: Ra # | , ; 
47.9 longing to any the perſons, &c. in the ſaid 
ns Stat. of 13 El. nor to any Grounds to any 
m. ſuch Houles appertaining, & c. in any City, 
Borough, Town Corporate, or Market 


ri. Town, or the Suburbs of any of them; 
But that all ſuch Houſes and Grounds may 
be granted, demiſed and aſſured, as they 
her might have been before the making of the 
ſaid Act, ſo always as ſuch Houſe be not 


_ the Capital, or Dwelling houſe uſed for 
> tO the Habitation of the P arſons, &c. nor have 


Jabove ten Acres to the ſame. | 

C . N ; ; 1 "ts l 3 _ 
f Provided, That no Leaſe be made by Nor 1 Leaſe in 
virtue of this Act in reverſion, nor with- Revirſion. 


ar” out reſerving the accuſtomed yearly Rent 
MY by teaſt, nor for a longer Term than Fo: ty 
nal ears at moſt, charging the Leſſee with 


Repairs, and no alienation in Fee, unleſs | 
— 12 Lands i 


A The Parſons Part], 
1 Lands of as good yearly value be ſetled, &. 
in lieu thereof. - -- 
Bonds, Con- There is likewiſe another Proviſo in thi il 
tracts, Cove- Act, That all Bonds, Contracts, Promiſe; Wt 
a th * © and Covenants, to be made for the ſuffer M 
ing or permitting any perſon to enjoy am 
; _ © Benefice or Eccleſiaſtical Promotion with iſ 
Cure, or to take the profits or fruits there. 
© of, other than ſuch Bonds and Covenant 
© as ſhall be made for aſſurance of am 
* Leaſe heretofore made, ſhall be of 6. 

other force than Leaſes made by the ſam 
6 perſon. 1 


18 Sz ci. And by another Statute made in th 
18". year of the fame Queen Elizabeth i 
is enacted, * That after Complaint made tl 
the Ordinary, and Sentence given up 
© any Offence committed by the Incumben 

« againſt che Statute of 13 Elix. c. z 0. when 
* by he ſhall or ought to loſe a years prof 
* of his Benefice, &c. That then the Ordinan 
* within two Months after ſuch Sentence 
and Requeſt made by the Churchwarden 
of the Pariſh, where, &c. or one of then 
© ſhali grant the Sequeſtration of ſuch pr. 
© fits to ſuch Inhabitant or Inhabitants witi 
© in the fame Pariſh,&c. as to him ſhall {cen 

meet, ec. 

Ever Bar bia. And that upon default of the Ordinary 
ner may rate © it ſhall be lawful for every Pariſhioner,0: 
advaritzge. to retain, &c. his Tythes, and for ti 

* Churchwardens to enter upon the Glcit 
land Rents and Duties of every ſuch 5 
nefice to be employed to the uſe of ti 

Poor, &c. until ſuch time as — 

N 
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all be committed, by the Ordinary; and 

hen the Churchwardens and Pariſhioners 

to account to ſuch to whom the Sequeſtra- 

tion ſhall be committed, who is to employ 

che whole Profits according to the Act, 

NJupon pain to forfeit the double value of the 

profits withholden, to be recovered in 

the Eccleſiaſtical Court by the Poor of 

che Paciſh. 


= Having thus for the Reader's ſatisfaction 
iven him an Abſtra& of all the Statutes 
Foncerning the Leaſes of Eccleſiaſticks of 
Bll kinds, I ſhall briefly ſum them all up, 
Ind proceed to take a view of ſuch other 


the i . 
} MScatuces as the Parſons, Vicars,@&c. are in any 
en anner in danger of. | 


upon the whole matter it appears, that u Leaſes | 
W\cchbiſhops and Biſhops may make Leaſes 7797 be e by 
or Twenty one years, or for one, two or —— 
hree Lives, with the qualifications before- * 
entioned without any Confirmations at 

lll: And they may make concurrent Leaſes 

or Twenty one years, upon Leaſes for 

wenty one years from the making, with 
onfirmation of the Dean and Chapter, 

ith ſuch Qualifications as is aforeſaid , 

hough there be above three years in being 

of the old Leaſe at the time of the making 

he new; and where the Biſhop has two 

hapters, there the concurrent Leaſe muſt 

de confirmed by both Chapters; unlels it 

be as it was in the Biſhop of Waterford's 

ale, which was thus : = 


13 The 


4 18 The Parſons Part! 
1 The Biſhop of Waterford had long agg 
the Biſhoprick of Liſmore, and the Chapter 
united to that of Waterford: And in al 
Co 1. 1. a. Grants made of the Lands belonging to 
Liſmore that Chapter only confirmed, and 
all Grants made of the Lands anciently be 
longing to the Biſhoprick of Waterford, the 
Chapter of Waterford only confirmed : And 
becauſe the Union was not extant, all the 
Judges held the confirmation of the ons in 
manner aforeſaid was good; for it ſhall be 
intended, that it was ſo provided for upon 
: the conlolidation : But otherwiſe all the 
Dy. 28 2. p26. Judges held, That both Chapters ought to 

have confirmed. To 
Ibid. Bur if a Biſhop had two Chapters, and 
3 one of them ſurrenders, is ſuſpended o to 
diſſolved, the confirmation of the other th. 

— eg „ 
M.14& 1j Hl. There is a Caſe in Mr. Juſtice Harp m 
1 Reports, where the Caſe is put, That 2M na 
Biſhop made a Leaſe dated 2 die Maij, con- ſu 
firmed the third day, and ſealed the fourth BM thi 
day of May, and held a good Leaſe and 

well confirmed. | 22 
Harpurs Rep, But a confirmation by the Dean and he 
ibid, Chapter after the death of the Biſhop,come ki. 
| too late, by Cutaline, Southcoate and Windhin Ml m 
againſt Wray, bo 
T.5.El.Mo.66s, But if a Biſhop make ſeveral concurrent da 
L—l—lLLeaſes, and the latter is firſt confirmed, and Le 
after the firſt is confirmed ; in this caſe the ¶ w. 
_ firſt Leaſe ſhall be prefer red, becauſe nothing Ml th 
paſſes by the confirmation in point of In- ¶ ot 


tereſt, but a meer conſent. 
i 


i 
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If a Biſhop make a Grant to the King, T-8.Jac.Scac. 
Which is confirmed by the Dean and Chap- Sir Er. Di. 
2 x ay” 8 mocł's Caſe, 
er before the Grant is inrolled; this is well Rolls 2.477 
«| . 0 
But Note, That a Biſhop cannot make a Cro. El. 141. 


concurrent Leaſe for life, though upon More 253. 
a precedent Leaſe for years; nor a 
concurrent Leaſe for years, where there 

is a Leaſe for life in being. 


= Deans, Prebendaries, Heads of Colleges, Leaſes by Deans 

Maſters of Hoſpitals, and other Eccleſiaſti- 77:54, Col 

cal Perſons mentioned in the Statute of * 
J 1; Elix. c. 1o. may make Leaſes for 21 years, 

[ or any leſſer number of years, or for one, 
I 
10 


two or three Lives in poſſeſſion, according 
to the Qualifications above-mentioned; and 
her they may make concurrent Leaſes as Bi- 
ſhops may with Confirmations ; but they 
WW muſt be within three years of the determi- 18 Elis. c. io: 
t 2 nation of the former Term by expiration, 5 
on. ſurrender, or otherwiſe: So that in this point 
rh the Biſhop has the advantage. | . 
nd And though the Enabling Statute of 
32 H. 8. gives power to make Leaſes, to 
ind hold from the making or day of the ma- 
ne king; yet the Reſtrictive Statute of 13 Eliz, 13 Eli c. ro: 
an makes them void, it they be not made to 
hold from the making, and not from the 
day of the making; quod nota : But the 
and Leaſes of Biſhops and Archbiſhops are not 
the within that Act; but the Act of primo of 
ing the Queen is, That all Leaſes ſhould be void, 
In- other than for 21 years or three Lives from 
the time of the commencement. Note the 
different Pennings. . 
1 f 14 ä 
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Concurrent And foraſmuch as all concurrent Le 
Leaſes and who of à Biſhop, Dean, Prebend and Archdc:.ſM 
— * „ Con are to be confirmed, it is convenien 
3 Rolls 48 1. to let the Reader know who is to confim 
'p.q.r. the ſame; therefore for the Reader's {ai 
Dy.221.p.18. faction, he is to know that the Leaſes 
$5045 Biſhops and Archbiſhops are to be confirmed pi 
Dyer 51.p.30. by the Dean and Chapter, or Deans and 
Co. g. 8 .. Chapters, if there be ſeveral Chapters. ble 
fo are to con- Grants made by a Prebend, are to he oO 
frm Teaſu. confirmed by the Biſhop, Dean and Chap. 
” ter. = C 
The Grants made by Deans, are to h a 

confirmed by the Biſhop and Chapter. 4 
The Grants made by the Archdeacon, by ÞY V 


the Biſhop, Dean and Chapter. | 1 
The Grants of Parſons and Vicars, wih n 
cheir Patrons and Ordinaries. E 
And Grants by the Incumbent of a Dot. 
native, by the Patron alone. J i 


But if a Parſon make a Leaſe, which ff 
confirmed by the Biſhop only, who is Pa. 
tron, without the Dean and Chapter, which Ml fi 
ought to have joyned, it ſhall bind the Suc- ft 
ceſſor during the Lives of the Biſhop and t! 
Incumbent , although the Biſhop be tran- 
faced. L 

But Grants by Parſons, Vicars, Prebends al 
cc. before Induction or Inſtallations, Gf 
although confirmed, are not binding to the 
. Succeſſor.” £2) a 

But if the King be Patron of a Prebend, P 
then the King and Dean and Chapter, and { 
not the Biſhop, ought to confirm the Grant ſt 


: 


Land to the Leſſee for fo many years of the; 


A Leaſe made by a Prebendary Parſon, Co 5.8 1.2. 
icar, &. may be confirmed for part of the Der 72 a.b. 


WChap.z0. —OCounfello 121 


| J Term, if it be for years, that is, confirm the , r0.El.472. 


Dyer 5 2. b. 
s | 33 b. | 
erm; but if the Term be confirmed for vid. Lit. 5. 324. 


part ot the Term, it were abſurd and re- 
pugnant, and ſhould be good for the whole 


1 Term: And as ſuch Leaſe may be confirmed 
cor part of the Term, ſo it may be for part 
of the Land. 


If a Parſon, Cc. make a Grant, which is 1 Rolls 496. 


| g confirmed by the Patron and Ordinary, and f. L. 2. 
aker be deprived; yer the Grant is good. 


A Husband ſeiſed in the right of his Ibid. 479. n. i. 


wife of an Advowſon, the Parſon makes a 
Leaſe warranted by the Statutes before- 
mentioned, and the Biſhop and Husband 
confirm it; this ſhall not bind the right of 

the Wife but during the Husband's lite, but 

that the Succeſſor after his death will avoid 

it, that comes in by the Preſentation of the 
Wite. 5 


So if Tenant in tail, being Patron, con- Ib. 48 b. n. 2, 3. 


firm the Grant of thz Parſon with the Bi- 


ſhop, this ſhall not bind the Incumbent of 
the Iſſue in tail. | 
If an Uſurper preſent, and confirm the Ihid.n. 4 
Leaſe of his Incumbent with the Biſhop, and 
after is removed by Quare Impedit, &c. this 
ſhall not bind the Clerk of the true Patron. 
If the true Patron grant the next Avoid- Cro. Car. 58 2. 
ance, and then confirm, the Grant of the 
Parſon, who after dies; the Incumbent pre- 1 Rolls 480: 
ſented by him that had the next Avoidance n. . = 
ſhall avoid theLcaſe,and his very entry upon Co. 1 Inſt. 46. i. 
the Leſſee ayoids the Leaſe for ever. 


II 
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Cro.El.430'* If a Parſon makes a Leaſe to the Patron 

which is confirmed by the Biſhop, this is 

Co 5.15.2, not good; but if the Patron grants it over, 
it amounts to a Confirmation. 

1 Roll. 48 I. p. I. If a Prebend, Parſon or Vicar make x 

Leaſe, and the Biſhop being Patron, con- 

firms it without the Dean and Chapter; 

yet this ſhall bind the Biſhop and all the 


Prebends, Parſons, &c. which he ſhall Col. fo 
= a | . m 
Cro El. 8. If a Parſon had made a Leaſe for aboye tre 


21 years before the Statutes of 13 and 14 
Elix. which had been confirmed after; this 
had been good, and not within the reſtri. 
ction of thoſe Laws. 
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3 Leon. 33. If a Parſon leaſes where there are two de 
Quarre. Patrons, both ought to confirm, as ſhould m 
| ſeem. 


Cro.Car.38 Tf the Patron and a ſucceeding Biſhop 
confirm the Leaſe of the Parſon, it is good 


| enough. Lal 
Dy. 106. p.21. A Prebend made a Leaſe, reciting that . 
9 it was with the conſent of the Biſhop, who 1 


ſigned and ſealed the Leaſe to the Lellee, 
but was no party to the Deed ,- Quære if 
good. N 


And having ſaid thus much of Confirma- 

tions, let us ſee, what Leaſes a Parſon or 

Vicar may make at this day, conſidering all 

; the before-mentioned Statures. 
Leaſes by Par-. And firſt, it is to be obſerved, That at 
ſons and Vicari. and by the Common Law a Parſon or Vicar 
might have granted or charged his Glebe 
in Fee-ſimple, with the confirmation of the 

Patron and Biſhop; but being 11 

| 1:0 


Ichap. 10. Counlello:. 


could never make any Leaſe or Grant to 
bind their Succeſſors, without ſuch Confir- 


ISR, 35 


E Parſons and Vicars are reſtrained : So that 
n. they cannot grant but for 11 years, or three 
Lives from the making of ſuch Leaſe, and 
not from the day of the making, as is be- 
ol. fore oblerved ; and theſe Leaſes and Grants 
muſt be with the confirmation of the Pa- 


Prins. 
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of the Enabling Statute of 33 H. 8. he 32 H 8.08. 


Imation; then by the Statute of 13 Eliz. 13 Elizc. 10. 


ve (tron and Ordinary, with all the Qualifica- - 


14 [tions expreſſed in the beginning of this 
Chapter. 


current Leaſes, as Deans, Prebends, c. may 
do within three years of the end of the for- 
mer Leaſes. 


n has been a Queſtion, Whether a Parſon 
or Vicar at this day can make any Leaſe at 
all to bind his Succeſſor? 


hat For by the Statute of 13 Elix. cap. 20. It 
ho is enacted, That Leæſes of Parſons, Vioars, &c. 
ze, bat have Cure of Souls, ſhall endure no longer 
i than they ſhall be ordinarily reſident and ſerve 


abſent from their Cure above Eighty days in one 


And it ſhould ſeem, they may make con- 


13 KI cap. a0. 


the Cure; and that if ſuch Parſon, & e. ſhall be 


na. uy that then ſuch Leaſe ſhall ceaſe and be 
or Dod. 8 | | 
all Now when a Parſon dies, and 80 days 
; incur, and this being a Law for the advance- 
at ment of Religion and Hoſpitality, to avoid 
car Dilapidations, it ſhall have an equitable 
lebe ¶ conſtruction for the preferring. theſe ends: 
the Therefore ſome have held, That the death 
out of the Parſon, Vicar, & c. after 80 days have 
olf | = | incurred 
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Parſon Leaſes, 
which is con- 
firmed, and 
me -- 


Cro. El. 127. 


More 270. 


Bayley verſus 
Munnes. 

T. 24 Car.2. 
B. R. Quzre. 
Dy. 372. p. L i. 


When Parſons 
Leaſes ſhall be 
void by Non- 
reſidence. 


The Parſons Part J. 
incurred from their deaths, ſhall make all 
their Leaſes and Grants void, though never 
ſo ſufficiently confirmed; and rely very 
much upon the Preamble of the Statute, 
which begins, That the Livings appointed for 
Eccleſiaſtical Miniſters, may not by corrupt and 
indirect dealings be transferred to other uſes. 


Be it enacted, &. But by theſe Leaſes it is 


apparent the Profits are converted to other 
— 7. _ 
But others have held the contrary Opi- 
nion, becauſe ſuch abſence is not voluntary, 
but by the Act of God, and regularly 
theſe cannot be ſaid abſent that are not in 
Cj/C. | | 
We nd though Croke report Mott and Hales 
Caſe adjudged in point, that their Leaſes 
are void by death ; yet More reporting the 
ſame Caſe, ſays, As to the matter in Law the 
Judges were divided two againſt two, and that 
the Fudgment was given upon @ miſrecital of 


the Statute. 


And this Point, as I am informed, came 
lately in queſtion in the King's-Bench, and 
was adjudged, that death doth not avoid ſuch 


Leaſes: Ideo quære inde. 


There is a Quere in Dyer, Whether ſuch 
Leaſes ſhall be void upon 80 days abſence 40 
initio, or but from the time of abſence by 
So days; but it ſeems to me with ſome 
clearneſs, that it ſhall only be void from 
80 days abſence, and not ab initio. 
For firſt, the words of the Statute are, 
That ſuch Leaſe ſhall endure no longer than the 
Leſſor ſhall be ordinarily reſident, * 80 by 

| ti 


Chap. 10. Counſelloꝛ. | 125 
in then it is to endure; and the Statute clo- 

ſes, That upon ſuch abſence the Term ſhall Dy. 177.5. 31, 
Ceaſe, which it could not do, if it had not 

a being before; for a thing cannot ceaſe to Qezre. 
be, that has not been. 


= But another Quære may be ſtarted in this Whether void 
& Caſe, upon the reaſon in Lincoln-College Caſe, 9897 the 
Whether ſuch Leaſe ſhall be void againſt the 797” . 
I preſent Incumbent that made it, or only 60. ee 
[4 againſt his Succeſſors? And there has 
But it ſeems to me with ſome clearneſs, been ſome late 
chat the intent of the Makers of this Act was % 
to make ſuch Leaſe void againſt the Leſſor — 1 
2 himſelf upon ſuch abſence : For, as befors is Reſolution in 
laid, the Statute ſays, Ir ſhall endure no longer, Lincoln Col- 
2 which is a term of limitation, and that im- lege caſe. 
2 mediately upon ſuch abſence the Leaſe ſhall 
9 ceaſe and be void; and it cannot ceaſe im- 
mediately upon the abſence, and yet be good 
during the life of the Incumbenr. 
; But in the Caſe of Revel werſus Hart, Dy. 372. p. i. 

ne H. 43 Eliz. B. R. the Court held the Quere. 
nd contrary, as my Reporter ſays. Ido 
ch a 8 

If any Parſon, Vicar, &c. be ſuſpended, Dobbins verſus 

inhibited, or diſabled to ſerve the Cure by Gerrard. 
ch the ſpace of 8o days in a year; this ſhall not. 39 El. B. R. 
a make ſuch Leaſe void, for the not ſerving the 
by Cure mult be voluntary. 
me And it has been held, That if a Parſon 
om be reſident, and do not ſerve the Cure, or 
ſerve the Cure and be abſent by 80 days, 


re, that in both theſe caſes it will make ſuch 
the Leaſe void. 


till 5 Though 


n 


1 Che Parſons Part], 
Though this Statute upon Eighty days 
abſence makes ſuch Leaſe void made þy 
Parfons and Vicars, and ſays nothing of 
Confirmation; yet a Confirmation of the 
Patron and Ordinary in this caſe ſeems 
not to amend the matter; for if the 
_ be void, the Confirmation is of no 

| Avall. | 
St.28H 8.c.11. At the Common Law, If a Parſon, Vi- 
Prion; Leaſes: car, & e. had made a Leaſe and reſigned, 
* the next Incumbent might have entred im- 
mediately upon the Leſſee. | 


But by a Statute made in the 28th year of 
H. 8. the Leſſee may hold on his Term for ſix 
years, if the Parſon that made his Leaſe ſo 
long live, and the Term were made for ſo long 
time; but upon ſuch Leaſe there muſt be | 
much Rent reſerved within Forty ſhillings a: 
ſuch Benefice in valued at in the King's Books. 
See the Statute at large. | 
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And by the ſame Statute, If a Parſer 
make a Leaſe and reſign and dies, the Tenant 
ſhall hold out his Leaſe for the year that was 
commenced at the time of bis death, if the Term 

were to have had ſo long continuance, if tht 
Parſon bad not died. =_——.: 
But this ſeems only of ſuch Lands as are 
_ ploughed 3 for the ſucceeding Parſon is to 
ave the Parſonage- Houſe and Glebe, 
which is not ſowed within a Month after 
he is Inducted, allowing a reaſonable de- 
* for the Rent reſerved upon fuck 
Sale. | | 


Bit 
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nut in both Caſes the Leſſee muſt pay the 


© BW cſerved Rent tothe ſucceeding Incumbent, 
) who is enabled to ſue or diſtrain for the 


And ſuch Leaſe muſt be in writing under 
land and Seal, and not by Parol. | 
But it ſhould ſeem the Statute of 13 Elix. 13 Eliz c.20, 
pefore has made this Law of none effect. 
And having now done with theſe Statutes, 
IL. to Leaſes, let us next conſider what 
Bonds, Covenants, Promiſes, Cc. are void 

ithin the Statute of 18 Elix. before- men- 18 Elz 011. 
tioned. | | | | 
Covenants, Bonds, &'c, made for the Hob. 269. 
Enjoying Houſes within Cities, Corpora- Covenants, 
ions, Cc. are not void within this Law; Binds, which 


- n 12 8 6 9 
„ ‚ NN 8 
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8 : or this Law makes no Bonds, Covenants, goa. 
jo Vc. void, which are not againſt the inten: 
15 of this Statute and the Statute of 13 Eliz. 


Pcb. 10. but Leaſes of Houſes and Lands in 

Cities, & c. by the Statute of 14 Eliz. cap.r1. 

hre exempted out of 13 Eliz. cap. 10. and 

are not within the Statute of 18 Eliz. be- 

ore. 35 | | | 

A Parſon made a Bond to reſign upon wk 
equeſt, and afterwards a Leaſe — Pa- 1 
tron of part of the Glebe for Twenty one 

years: In an Action brought upon this 


are ond, the Incumbent pleaded the Statute 
Tag ff 18 Eliz. and averred, that this Bond was 
0 ; ade to ſecure this Leaſe, and to compel the 
- ncumbent to reſide, and adjudged a good 
, lea, and an apt Averment. 15 
uch 

A 
Bit 


a The Parſons Part J. 
Cro. El. 489. A Parſon made a Leaſe, and in the Leaſe 
Noy 66. cCovenanted, Not to be abſent by the ſpace of 

80 days in any one year, and gave Bond 
for the Performance, and after became 
Non reſident for 80 days; and reſolved, 
| — 1 the Bonds and Covenants were both 

4 void. | 
Olivers Cafe, A Parſon made a Leaſe, and covenanted 
M. 4. Jac. BR. Neither to do, or ſuffer to be done, any 
matter whereby the Leaſe ſhould. become 
void, and after became Non · reſident by the 
ſpace of 80 days in a year; and this waz 
held a good Covenant; and a Covenant, 
That the Parſon ſhould be reſident, was held 
| not to be againſt this Law, by Popban, 
Quære. Tanfield and Cleneh, againſt . illiams. Ide 


que. 
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Leaſes of colle- And having now done with Leaſes to be 
"es, Hoſpitals, made by Eccleſiaſticks of every kind, and 
cc. having therein exceeded my bounds beyond 
Parſons and Vicats to all other Eccieſiaſticks, 
ſince the Leaſes of Colleges and Hoſpitals 
come in my way, I will give the Reader ” 
what ſatisfaction I can concerning them: 22 

And as to them, = 
It is to be obſerved, That they are not 
comprehended in the Enabling Statute of] 
32 H. 8. nor in any other Statute that I ar 
find, till the Reſtrictive Statute of 13 Elis. an 
whereby (amonglt the reſt) the Maſters and MW w. 
Elz. c. 10. Fellows of Colleges, and the Maſters and Su 
Guardians of Hoſpitals, are diſabled to mabe ¶ vo 
any Grants or Conveyances of any of their Q 
Polleflions , other than for Twenty on cf 
Years, or three Lives, from the * - 
OO ” UC 
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ſuch Leaſe, and not from the day of the date, 


or from the date, as has been ſaid: And this 
muſt be of Lands ufually demiſed, and the 

ne 

& with all the other Qualifications mentioned 

in the beginning of this Chapter. 


accuſtomed Rent, or more, muſt be reſerved 


by the Statute of 18 Elix. that upon all Col- cap. 6. 
lege Leaſes, a third part of the ancient Rent 
ſhall be reſerved in Wheat and Malt, after 
the rate of 6s. and 8d. a Quarter Wheat, 
and 55. 2 Quarter Malt, to be delivered 


nt, at the Colleges; and in default of the de- 


eld 1 livery to pay for the Wheat and Batley, 
am, 


Ide : be ſold the next Market-day before the Rent 


@ ſhould have been paid, and for default of 
ſuch Reſervation the Leaſe to be void; 


after the rate the beſt Wheat and Malt {ha'l 


and th: Markets that are to ſet the Prices 

are, Oxford for Oxford, Cambridge for Cam- 

bride, Windſor for Eaton, Wincheſter for Min- 

cheſter. > 5 

And by the Statute of 18 Eliz. they are 1 EH 1. 

reſtrained to make any concurrent Leaſes till 

within three years of the end of the former 

Terms that are in being. 


I ſhall now ſhew the Reader what things 

are demiſable within theſe ſeveral Statutes, 

and what Reſerrations are good, and in 

what caſe the Acceptance of Rent by the hat Laſer 
Succeſſor will make a Leafe good, that was ſbad be good. 
voidable within theſe Laws, and the ſeveral 
Qualifications mentioned in the beginning 

of this Chapter, 


K Ona 


_ | : 
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Small*'s Caſe. One Small being poſſeſſed of the Man. 
M.. lac BR. nor of Padington, by a Leaſe from a Biſhop 
Former in be. for a Term of years, the Biſhop made 3 
* Leaſe to another for three Lives, and before 
Livery the Tenant ſurrendred his former 
Term; and it was held that the Surrender 
was made in due time, and the ſecond Leaſe 
. 5 | 
Cro. Jac. 458. A Prebend had uſually been leaſed (ex 
3 Bulſter 290. cepting the Crabtrees,) and that the Pre- 
— vr bendary make a new Leaſe without ex. 
than in the Cepting the Crab- trees, reſerving the ancient 
old, Rent, with other due circumſtances; and 
this Leaſe was held void againſt the Suc- 
ceſſor, by reaſon of the adding of the Crab. 
trees. | | | 
Co.5.182. It hath beed adjudged, That a Biſhoy, WI ſh 
Next Avoid. Dean, &. cannot grant the next Avoidance Bl nc 
ſable. den. of an Advowſon, nor any Rent-charge re. 
Co. io. Co. b. Out of the Poſſeſſions of the Church; but 
the ſame is void within the reſtrive Ads 
before-mentioned, though theſe cannot 
be ſaid any of the Pofleſſions of their 
Churches, | 
Davenant verſ. And it hath been held, That where a 
—— Biſhop demiſed a Rectory for Lives, and 
RR. © covenanted to diſcharge, ſame harmleſs, and I gr 
2 Levint. 68. indempnify the Leſſee, &c. from all Pen. be 
: ſions, Procurations, Subſidies, and from all {MW uc 
other payments of any Sum of Money, De- 
mands and Duties whatſoever, ordinary or Wh 
extraordinary, which ſhall be due and iſſu· Wen 
ing out of the Premiſſes; that this Covenant Wl M 
would not bind the Succeſſor, unleſs it had fo 
been in the ancient Leaſes. an 


And 
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J. 
n. And the Lord Chief Juſtice Hale was of 2 Levins 68. 
2p WR Opinion , That ſuch Covanant, though it 3 Keeble 69. 
2 nad been in former Leaſes, ſhould nor 
re bind the Succeſſor for the Royal Aid, 
er or any new Charge by Act of Parlia- 
er ment. FT. =. 
al But a Biſhop may grant an ancient Office C. 10. 61 b. 
with the ancient Fee (if it be a neceſſary 
* WY Office, for the life of the Officer : ) But the 
fe · ¶ Biſhops cannot grant ſuch Office to two, or 
Jin Reverſion. „ 
nt And a Biſhop cannot grant an Annuity, 
nd pro conſilio impenſo & impendendo, to bind his 
1c- WY Succeſior, though it be confirmed by the 
ab. Dean and Chapter. F____- | 
And it hath been Reſolved, That a Bi. Co. ib. b.“ 
0), ſhop of late erection may grant an Office of 
ce Wi neceſſity to one in poſſeſſion for lite, with a 
Ls reaſonable Fee. 
ut 4 
Cs But theſe Grants muſt be all confirmed 
not by the Dean and Chapter, becauſe 
ell they are not good within the Statute 
=— - i : 
24 | 
nd But where Offices have anciently been Co.10.62.v. 


ind granted in Reverſion, they may ſtill Cro Car. 353. 
en. be granted in Reverſion with Contirma- 

all N uon. 3 | 

De. If a Biſhop grant an ancient Office with kveſq; Chick, 
' or che ancient Fee and more, and the Grant be verl. Freedland. 
flu- entire, (as where the ancient Fee was five Les Rep.) 
an Marks, and the new five Pounds,) ?tis void 5 
nad for all. But if it be ſeveral; (as five Marks, 

and Paſturage for two Horſes;) it is good 

for the ancient Fee, and void for the other, 

| 2 : per 


r 
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j per Hatton and Yelvertor verſus Crook and 
- ov. | f 
Coliyns and I a Copyhold Eſcheator be forfeited, the 
Jones's Caſe, Biſhop may grant it in Fee by Copy of 
* 2 notwithſtanding the Statute of | 
| I Elix. 5 | 
Co. 5. 1s. a [t was alſo Reſolved, That where an 
Coarges void. Archdeacon made a Leale for three Lives, 
warranted by the Statutes belore-mentioned, 
and the Leſſee granted a Rent-charge for an 
hundred years, which was confirmed hy 
the Biſhop, Dean and Chapter; that not. 
withſtanding the ſame was void againſt the 

Succeſſor within the Statute of 12 Eli; 
cap. 10. 5 
Co. f. 14. bb. If a Wait of Annuity ſhould be brought 
againſt a Parſon, &. pretending the ſame 
due by Preſcription ; and although the Pat 
ſon pray in aid of the Patron and Ordinary, 
and upon a Plea pleaded by them, the 
Plaintiff obtains Verdict and Judgment, and 
all this by practice and fraud to charge the 
Glebe, it is void againſt the Succeſſor : For 
theſe Statutes being made for the benefit of 
the Churce, advance of Religion and Hoi. 
pitality, and to avoid Dilapidations, ſhall 
19 Al. pg. always have a favourable Conſtruction. 


Acceptance of It is regularly true, that where the Wise, 
— i Iflue in tail, or Succeſſor, accepts the Rent 
' after the death of the Husband, Tenant in 
tail, or a Predeceſſor, upon a void Leal: 

made by the Husband, Tenant in tail, or 
Predeceſſor, that ſuch Acceptance will not 

affirm the Leaſe. 


But 


[. LE 
nut this Rule muſt be underſtood of ſuch 

eaſe as is void ip/o facto, without Entry 
Ir any other Ceremony; and therefore if 


Wc ſame was void without Entry or other 
Weremony. . 1 

Zut if a Parſon, Vicar or Prebend, make 
Leaſe not warrantable within the before- 
Wentioned Statutes for life or lives, reſer- 
Ting Rent, and die, and the Succeſſor be- 
Wore Entry accept the Rent; this Leaſe ſhall 
Pind him for the time: For this being an 


ar. tate of Freehold, could not be void beſore 

ry, Entry. | | 

the (EQ But if a Biſhop, Abbot or Prior, which Dy 239.p.42- 
and Wave the Inheritance in Fee-ſimple in them, F. N. B. $oc. 


ake a Leaſe for lives, or years not war- 
anted by the Statutes before- mentioned, not 
deing abſolutely void by their deaths; but 
dnly voidable by the entry of the Succeſſor, 
the Succeſſor accept the Rent before En- 
'y, be it for lives or years, he affirms the 
eaſe for his Life. 


y the Statutes, rendring Rent, and die, and 
is Succeſſor appoints his Bailiff to collect 


eaſe Nis Rents of that Mannor, who amongſt the 
„ or {Welt receives the Rent reſerved upon this 
not NPDemiſe, and accounts to the Biſhop's Succeſ- 


or for it; this is a good Acceptance, and 
hul bind che Biſhop for his time. 


„ 80 


W Parſon, Vicar or Prebend, & c. make a Hetley 88“ 
Jeaſe not warrantable by the Statutes for Co.;. 65.3. 
W'wenty one years, rendring Rent, and 37 f.. 
. | 11 E. 3. Fitz. 
ies; here no Acceptance of Rent by the Suc- Abbot 3. 


flor, Oc. will affirm this Leaſe, becauſe 8 H.. 19. 


It a Biſhop make a Leaſe not warranted 1 Rolls 495.8. 


„ 
11 E. 3. F. Ab- 
bot 9. 

Dy. 239. p. 4 2. 
2H 4. 2.2. 


Cro. Jac. 273. 


Quere. 


St. 21H 8. c. 13. 
Parſons, &c. 
muſs net take 
Farms, 
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So if a Parſon leaſe for life not warray, 
ted nor confirmed, reſerving Rent, if hi; 
Succeſſor receive Fealty of his Tenant up 
on this Leaſe, he has thereby affirmed the 
Leafe for his time: The like it will be, i 
the Succeſſor bring an Action of Waſte. 
But if a Biſhop make a Teaſe of Tythe 
or other things not manurable, for life or 
lives, rendring Rent, and dies, and his Sue. 
ceſſor accepts this Rent, it will not affim 
the Leale. ne 
But whether ſuch Acceptance upon 
Leaſe for years of Tythes, &c. will bind the 
Succeſſor ; J muſt leave it a Quære, not fin. 
ding that Point any where reſolved. 5 


I having now held the Reader long upon 
this Subject, I ſhall now leave them, and 
proceed to Examine, what Leaſes or 
_ they may with ſafety take, or not | 
take. 1 
By a Statute made in the Twenty fir 
year of King Henry the Eighth, it is amongſt . 
other things enacted, That no Spiritual , / 
* perſon ſhall in his own Name, or in the. 
Name of any other, take to Farm am . * 
* Mannors, Lands, Tenements, or Heredi. | 
© raments, upon the penalty of Ten pound 

© for every Month that he holds the ſame; T 


nor by himſelf, nor any other, ſhall by 


* treble value of things ſo bought. 


Cattle, Corn, Lead, Tyn, Hydes, Leather, MW . 
* Tallow, Fiſh, Wool], Wood, or any mar 
ner of Victuals or Merchandizes, to ſel 
again for gain, upon pain to forfeit the 


| « Put 


hap. 10. Counſelloz. .4 35 


tl. 

an But a Spiritual perſon may buy ſuch here he may. 
hi; WY things for his own uſe, and if they do not 

up. ft him, he may ſell the ſame again; and 

tie fo where he hath not ſufficient Glebe, he 


may take Grounds for the maintenance of 
his Family. + 
And it is further enacted by the ſame Shall not {arm 


the * 
© tatute, That no Spiritual perſon beneficed 2er Par- 
nc. with Cure of Souls, ſhall Farm the Parſo- Jenages, &. 


nage or Vicarage of another to take any 
Rent or Profit out of ſuch Farm, upon the 
penalty of Forty ſhillings a Week, and ten 
“times the value of the Rent, or Profit he 
JJ © ſhall take out of his Farm. 1 | - 
And it is further enacted by the ſame Muſt nor keep a 
WJ Statute , © That no Spiritual perſon ſhall 7*7-bouſe or 
have or keep by himſelf, or any other, any Brew-houſe, 
8 Ian-houſe or Brew-houſe, other than for 
his own Family, upon pain to forfeit Ten 
pounds per menſem. Fore | 
*All which Penalties are given to the Penalties, how 
fit, King and Informer, to be recovered in“ „ 
noll any of his Majeſty's Courts of Record at 
tual pb ag] by Action of Debt, Bill, Plaint, 
the or [ ormation, wherein no Effoin, Pro- 
any _ tection, or Wager of Law is to be ad- 
edi. mitted, ec. | 


ind; A. 4 Car. 1 Scaccurio, It was Adjudged, Cragge verſus 
me; That a Spiritual perſon, not beneficed, was 3 
boy not within this Statute. . 
her, By the Statute of 5 Elix there is Antho- 5 Eliz. cap.s. 


ar [ity given to the Biſhop bf the Diocets, re he may 
el Parſon, Vicar, or Curate of the Parith, t 
the licenſe any ſick perſon to eat Fleſh during 
| his fickneſs; and if his ſickneis continue 

* above Eight days after the granting of 
Put 5 K 4. *tuch 


® licenſe the cat. 
ing of F. ſu. 


Penalty, if 


Stat. 25 Il. 8. 
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Incontinence. 
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e ſuch Licenſe, then the ſame is to be Re 
« oiſtred in the Church-Book, &c. and th 
Licence to endure during the Sickneſs, and 
* no longer. 9 
And if any Parſon, Vicar or Curat 
grant any Licence to any perſon or perſon; 
© other than ſuch as evidently appears to 
have need thereof by reaſon of ſicknei 
© the Parſon, Vicar or Curate, that grante | 
* ſuch Licence, ſhall forfeit five Marks fo: 
every ſuch Licence, and the Licence to be 
void. „ 

In the 25" year of Henry the Eighth 
there was a Statute made againſt the ex: 
ceſſive number of Sheep; wherein there i 
a Proviſo, © That it might be lawful to al 
© Spiritual perſons, and every of them, to 
keep ſuch, and ſo many Sheep upon their 
* own Lands, and after ſuch form and man. 
* ner, and not otherwiſe, as they might 
f have done before the making of the ſaid 

Act. | | 
There are ſeveral Acts of Parliament fo 
puniſhing Incontinent Prieſts, which though 
iince the bleſſed Reformation (I do not 
mean the laſt pretended Reformation; but 
that in the time of Edward the Sixth and P. 
Queen Elizaberh) are become obſolete and ri 
uſeleſs : Yet fince J have promiſed them all Nec 
the Statutes they may fall in the danger of, C 
theſe are not to be admitted. © 

But before I come to .thoſe particular MW 6 
Laws, Iwill beg the Reader's pardon for in 
giving him a ſhort Hiſtorical account oi MW 
the reſtriction of the Marriages of Pricits, 4 
which gave the occaſion of tucie Laws. gt 

| Eellarmin 


Chap. 10. 


Counſello?. 137 
Bellarmin in his Diſputations endeavours De Clericis, 


to make the ſingle Life of Prieſts to be Jure cap. l 8, if. 
Divino; but if not ſo, yet he goes about to 
prove that it has been enjoyned by Canons 

Jas high as the Apoſtles time: And to that 

BY purpoſe vouches the Canons of the Apo- 

tles (which though they may be ancient, 

vet no rational Man that peruſes them, will 
believe they were made by the Apoſtles, or 

very near their time) in which I muſt con- 

feſs I find a Canon that by implication for- 

I bids Prieſts to marry, but not married Men 

to be Prieſts; and tis to this effect: Ex his Canon 25, 
aqui celibes in Clerum pervenerunt, jubemus, ut 

I Lefores tantum & Camores (ſi velint) nuptias 
contrabant. | 

But if had look'd a little back in thoſe 
Canons, he would have found another man- 

IJ ner of Prohibition in theſe words: Epiſco- Canon g. 
: pus aut Presbyter, aut Diaconus, uxorem ſuam 
¶ prætextu Religions non abjicito: ſi abjicit, ſe- of Priefts 
¶gregater d Communione, ſi perſeverat , depo- 
nitur. 

But however it cannot be denied, but 
there were ancient Canons againſt the Mar- 
riage of Prieſts; but thoſe only forbid 
Prieſts to marry, but did not reſtrain mar- 
ried Men from being Prieſts : And ſo it 
continued for many hundred years after 
Chriſt's time, and for ſome time they might 
have married“ with the Licence of the Bi-“ Concil. An- 
ſhop; but never received or put in practice cyran Can. 10. 
in England, though practiſed in Traly, 
France, Oc. But the Prieſts here married, till 
Anſelme, Archbiſhop of Canterbury, a Bur- 
Lundian, a powerful and buſy Prelate, in a 


the Marriage 


Synod 


Canons againſ? 


133 The Parſons Part] 
Synod or National Council held at 7p. 
Hollingſhead | minſter 5 made a ſevere Canon againſt it; 
30. b. le. but he meeting with an obſtinate Clergy, 
that were unwilling to change their Wivez 
for Concubines (to ſpeak in the ſofteſt 
word) were not obedient : Whereupon (a; 
my Author tells me ) he called a ſecond 
Council in the Ninth year of that King, 
| where he made more ſevere Canons again} 
Ibi8.34.b.10. the married Clergy in the preſence of the 
King and Nobility, to give them greater 
Authority ; which he proſecuted with great 
Zeal, but did not live to effect what he de. 

ſized. | f 
I do not find that his Succeſſor, Rodolpbus 
troubled himfelf much in this concern of 
the Eight years that he governed the Church 
of Canterbury; but his Succeſſor , William 
Corbet, tollowed the ſteps of Anſel:zze, who 
for this, and his other good Works, was 
Canonized a Saint at Rome : And in the 
Year 1126. called a Council or Convoca- v. 
tion at Weſtminſter againſt the Married 1; 

Prieſts, wherein one Jobn de Crema, or Cre MR. 
menſis, the Pope?s Legate, ſent to manage P. 
this buſineſs, being a Learned Man, made an MW m 
eloquent Oration in commendation of Cha MW S: 
N ſtity and a ſingle Life, and inveighed vio MW L 
lently againſt the Married Clergy ; and 5 MW 1. 
Hoveden in divers Authors of good Credit affirm, the 13 
1.27% Great Orator was the ſame Night taken in MW + 
Speed 461.4, . "4 . 
Kc. Bed with a Woman, which made him to Ml »; 
return with ſhame enough: Howſoever, à 7. 

Biſhop Godwyn tells us, That in that Con- p. 

_ vocation the Canons were renewed againit e- 

the Married Clergy ; but the _— d 

| nding 
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Landing himſelf too weak to deal with ſo Bp. Godwin's | 

gubborn a Clergy, commended the care of C1. of Bib. 

this buſineſs to the King, who taking ad- 
q 


n * Pariſ. 
vantage of the Canons, ſqueezed ſome Mo- with — 
ney out of the Married Clergy by way of and ſays, Quod 


Commutation. ipſe cum die 
: | | illa Corpus 
Chriſti conſecraſſet poſt veſperam fuir in meritricio interceptus : Res ipſa 


notiſſma negari non poteſt, dum magnum decus in ſummum dedecus com 


muta vit. 8 


I find no more of this matter, till after 


the death both of this Archbiſnop and Henry 
the Firſt: But I find there was a Convo- 

cation held at London, Decemb. 1 3. 1138. by Goodwin 84. 
the command of Albert Cardinal, Biſhop of Fuller's Eccl. 
$ 2fis,where this matter was again violently Hiſt. a; 
I proſecuted ; and I find no more after of it, 


till in a Convocation or Council held under 

Richard Wetherſhead Archbiſhop of Canter- 

bury, 1229. in which it is decreed, Qui autem Lindw. Si qui 
in Subdiaconatu vel ſupra ad matrimonium con- Clerici. 
volaverint, mulieres renitentes & invitas re- 

linquant. . 

But it ſhould ſeem, notwithſtanding all this 
Perſecution, that for ſome years after ſome 

married Men held their Livings : For in a 

Synod or Council held by Orho the Pope's 

Legate at St. Paul's in London, in the Year | 
1237. there is a Canon to this effect: Inno- Cap. De urora- 
tuit nobis, pluribus referentibus fide dignis, quod tis à beneficiis 
multi propria ſalutis immemores , Matrimo- movendis. 
niit contractis, clandeſtine retinere cum uxo- | 
ribus Eccleſias, & Eccleſiaſtica Beneficia adi- 

piſci de novo, & promoweri ad ſacros Ordines 

contra ſtatuta ſacrorum Canonum , non formi- 


dant, Cc. 1 4 
| nd - 
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And then proceeds: Quod ſi repertum fuerit 
aliquos taliter contraxiſſe, ab Eccleſiis & Eccle- 
ſiaſticis Beueficiis (quibus tam eos quam quoſli. 
bet alios uxoratos fore decernimus ipſo jure pri- 
watos) removeantur omnino, Oc. 


This Nail being thus at length driven to 
the Head, the Secular Clergy lay about 
Three hundred years under this Bondage, 
and though, if they would be ar the coſt, Wot 

they might have Diſpenſations to keep Con- MIC. 
cubines; yet, for the Credit of his Holines, Mc! 
there was a great care taken they ſhould 
not do it publickly, or ſcandalouſſy. To Mw: 
which purpoſe there is a Canon in the ſame Na 
Council I laſt mentioned, to this effect: Nva 
Cap de Concu- Statuimus & ſtatuendo pracipimas, & ubiCle- to 
binis Cerico- i, & maxime 1 ſacris Ordinibus conſtituti, hi 


24 mp qui in domibus ſuis & alients detinent publics Nhe 
Nota. Concubinas, eas a ſe prorſus removeant infra ¶ ſec 


Canons againſt menſem, & illas vel alias de cætero nullatenus 
Concubins. detenturi, &c. 5 3 
There was another Canon much like this, M ſo 

made in another Council held under Ste- ch 

phen Langton, Archbiſhop of Canterbury, at ¶ ſe. 

0 Oxford, not long before, in the Year 1222. {WC 
cap. Clericalis to this effect: Quod Clerici Beneficiati aut in 


of 

Nota. ſacris Ordinibus conſtituti in Hoſpitiis ſuis pub- 
lice tenere Concubinas non audeant, nec etiam WE 
alibi cum ſcandalo acceſſum publicum non babeant Wt» 
ad eas. . Ra Pi 
So that it appears clearly by theſe Canons, IW:: 
that Clerks were not in thoſe days poſitively W:: 


and abſolutely forbidden to keep Concubins; 
but it muſt not be done, publice nec cum ſcan 
dalo, nor muſt they have publicum ſo. 


Chap. 10. Counkelloꝛz. BE 
And it appears by the centum gravazima Diſpenſations 

chat were preſented to the Pope about the Jer Corcubr. = 

ear 1521. by the German Princes, that it Fi 3 

bo was one of the Grievances of that Nation, 6 

i That the Pope permitted Clerks, Religious p.13 1. ; 
and Secular perſons to live publickly with At. 74. 
their Harlots, and get Children; and that At 91 

o Nin moſt places the Biſhops and their Offi. 

Ut cials not only tolerated Concubinage upon 

e, Npayipg Money in the more diſſolute fort 

ſt, Wot Monks; but alſo exacted it of the moſt 

n- MW Continent, ſaying, It was then at their 

c boice, whether they would have them or no. 

So upon the whole matter, it ſeems, it Calvio's laſt. 

was no Offence in a Clergy-man, that haq'b4c.12.S 23. 

Ja Diſpenſation to keep a Concubin pri- 

E vately in a nook without Scandal, and go 

to her in the dark; but to keep a Wife of 

his own was a Sin againſt the Holy Ghoſt, 

he muſt be deprived, he myſt be depo- 


fra ſed. We 

nus And therefore he cannot blame the Ger- Dyer 133 p. i. 
van and French Laity, that they were { 2 H 4.26. a. 

is, {Wo icitous in the Council of Trent to have C. De uxora- 


their Prieſts married, being loath (as ſhould . Penchlele 


at ¶ ſeem) to truſt their Wives and Daughters at tupra. 
22. Conſeffion with Prieſts that had not Wives 
in Wot cheir own. gs 
VIA And it was no leſs a religious than prudent 
jam MExpreilion of Pope Pius the Second, That 
ant bg there were many weighty Reaſons why 
Pref: ſhruld be reſtrained from Marriage, yet 
ons, de Reaſons for reſtoring them their Wives were 
rely {Mite more weighty. 
ins; | | 
FLY I 


amovendis, ubi 
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I would not have the Reader to think 
that I ſpeak this to reproach the Church 
of Rome with this matter, as any of the 
allowed Doctrines of that Church; for! 
know there are many very ſevere Canon; 
againſt the Incontinence of Prieſts; and not 
ſo only, but that forbids them to keep any 
Women in their Houſes, but Mothers, Siſter 
and other near Relations, to avoid Scandal 
and Temptations. But I write this, to ſhew 


the Corruption of the Court of Rome; tor 


whilſt the Pope has power to diſpence with 
the Canons of the Church, Money will male 
the beſt ineffectual there. 12 


1 H.7. cap 4. Having given the Reader this Hiſtorical 
mes That account concerning the reſtraint of the 
1 +260 Marriage of Prieſts, and the ſucceſs of it, 
Prieſts for In- I will in the next place ſhew what Ads 
continence, Of Parliament have been made relating to 
_ matter, and which are in force at this 

day. | 
Vid. Bro. Abr. In the firſt year of H.7. there was an Ad 
Tit. Cut. 10. made, That it ſhould be lawful to all Arch. 
1 3 * biſhops and Biſhops, and other Ordinaries, 
from of London, © having Epiſcopal Juriſdiction, to puniſh 
| and chaſtize ſuch Prieſts and Clerks, and 
Religious Men, being within the bounds of 
their Juriſdiction, that ſhould be convicted 
before them, by Examination and other 
© lawful Proofs requiſite by the Law of the 
Church, of Avowtry, Fornication and Inceſt, 
* or any other Fleſhly Incontinency,by com- 
* mitting them to Ward and Priſon, there 
© to abide for ſich time as ſhall be thought 
to their diſcretions convenient for the 1 
| 2 6 Uty 
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lity and quantity of their "Treſpaſs, And 7: ſeems Ca- 
chat none of the ſaid Archbiſhops, &c. be 7 mon,’ nor 

W thereof chargeable, of, to or upon any 7 ee | 
Action, or falſe or wrongful Impriſon- * "—— | 
ments, but that they be utterly thereof diſ- 
charged in any of the Caſes aforeſaid, by 

virtue of this Act. — 


This Law, for ought I know, ſtands ſtill 31 H.8-c.14. | 
Wn force: But there was a ſevere Law made Me Felony ro | ; 
Win the 31 of H. 8. whereby it was made * 88 [ 
& Felony for a Prieſt carnally to uſs a We- : 
e man, to whom he had been married or 

&* contracted ; or if he kept company or fa- 

& miliaricy with her, or if any Prieſt kept a 

# Concubin, as by paying for her Board, 
maintaining her wich Money, or other gifts 

or means, to the evil Example of others, he 
mould forfeit all his Goods, Chattels and 
Spiritual promotions, and be put in Priſon 


t 
bor the firſt Offence, and the ſecond Offence 
to be Felony. „ 
Att e . 
hy But this ſeeming too ſevere, was the next 32 H.8.c 14 


je, Year Repealed; and it was enacted, © That itigates.. 
ith WW ſuch Offender ſhould for the firſt Offence © 

nd Lloſe all his Goods, Chattels and Debts, and 

- of loſe the profits of all his Eccleſiaſtical pro- 


ted . motions, but only for his life: For the ſe. 
her . cond Offence to forfeit his Goods, Chattels 
the . and Debrs, and the profits of all his Lands, 
97 and of his Spiritual Benefices, Promotions 


and Digniries, for his Life : And for the 
third Offence ſhould make the like forfei- 
ture, and be Impriſoned during life. 


By 
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21 H.8. c. 14. By an Act of Parliament made in th 
The-ſix Articles 1 3. of H. S. which is commonly called the 
m_ of Priets A of the fix bloody Articles, by the thirg |. 
Hereſy Article it was decreed, That Prieſts, after thy 
bave received Orders, might not marry, and i 
affirm the contrary thereof, was made Here 
and Treaſon by that Act. But this bloody Ad 
was repealed by 1 E. 6. cap.12. 
All Laws as By the Statute of 2 & 3 E4.6.cap. 21. All 
gainſt mar- Laws, Statutes, Canons, Ordinances, and Conſj. 
riage of Priefis tutions made againſt the Marriage of Prieſt, 
| 4 1 nu] and * null _ _ | "YN 
.. nd by another Statute made 5 & 6 Es, 
— * cap. 1 2. it is adjudged and declared, That tle i 
marriage of Prieſts is lawful,” and legitimate 
their Children, and makes them capable to endiu g 
their Wives, and to be Tenants by the Curteſ) 
But theſe Laws were repealed by the Statut: ¶ pe 
Ws of 1 Mar. cap. 1. ü Sh 
3 1 Jac. cap.2s However it came to paſs I know not, bu N 
= for ought I can find theſe Acts lay repealelM' V 
"4 See 2 Inſt. 686. all Queen Elixabeth's time, till 1 Fac. then C 
the latter Act was revived and made perpe MW at 
tual, and their Children made legitimate. I. 
See 2 Inſt.s 83. So that upon the whole matter, all Ad: 
of Parliament, Canons, Conſtitutions, &c. tha 
reſtrain the marriage of Prieſts, or that ill: 
gitimate their Children, are made null and 
void; but the Canons and Acts of Parlia Nena 
ment that puniſh their Incontinency ſtan 
in force. A 
Next let us fee what Privilege the Clerg . ft 
have right to at this dax. 


CH AF uw 
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nn x | 


What Privileges belong to the Clergy at 
this day, by the Common and Statute 
Laws of this Realm, and likewiſe by 

the Laws Ecclefiaſtical, ot 


the HE Laws of this Realm have allowed 7he Privil-ge 
ates the Clergy in Holy Orders many _ —_— 
great Privileges: | e 
. 7 4. I Lev.303. 
) Firſt, In their Perſons, they are not com- May not be off: 


tute pellable to ſerve in any Temporal Office, as cers temporal. 
Sheriff, Conſtable, Overſeer of the Poor, &c. 5 E.. c.. 
bu Neither can they be preſt to ſerve in the K. 2%. 
c 21 A ; . Co. 2. Inſt. 3. 
alel ' Wars; neither may they be arreſted in the Maſt nes be a: 
nen Church or Church-yard, when they are ein Churth 
pe · ¶ attendant on Divine Service, upon pain of or Chur:t-yard. 


> [M [mprifonment, and raniom at the King's Srot. de Jus 
ac pleafure, and likewiſe to make Agreement 3 uct "ere 
ths with the party. | — 1 
lle | 

and And by a Statute made x Mariz, it is 

urliz Nenacted, | | | : , 

ſtand a That if any Perſon, c. of their '6wn 1MSeſ2c.3. 


Power and Authority at any time, Ce. Muſt not be 4 
ſhall or do willingly or of purpoſe, by ARIES 
open and overt word, tact, act or deed, Sus 
malicjouſly or conrempruouſly moleſt, let, 

' diſturb, vex or croubI& or by any other 

' unlawful way or means, diſquiet or miſuſe 

1 We & "LN any 


1 
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* any Preacher or Preachers, &c. licenſed, 
© allowed or authorized to preach by the 


Queen, or by any Archbiſhop or Biſhoy 


of this Realm, or by any other lawful 
© Ordinary, or by either of the two Uni- 
© yerſities, &c. or otherwiſe lawfully autho- 
© rized or charged by reaſon of his or their 
© Cure, Benefice, or other Spiritual Promo- 
© tion or Charge, in any of his or their Ser. 
© mon or Collation in any Church, Chappel, 
or Church-yard, or in other place appoin- 


t ted to be preached in. 


© Or if any Perfon, &c: ſhall maciouſly, 


_ © willingly or of purpoſe, moleſt, let, diſturb, 


© yex, diſquiet, or otherwiſe trouble, any 
© Parſon, Vicar, Pariſh-Prieſt or Curate, &. 
* ſaying, doing, ſinging, miniſtring or cele 
© brating Maſs, or other Divine Service, Sn. 
*craments, & c. that at any time then after 
© ſhall be allowed, ſet forth or authorized by 
* the Queens Majeſty. 
That the Offender upon Conviction be: 
fore two Juſtices of the Peace, ſhall by 
©them be committed to the Gaol without 
* bail or mainprize for three Months, and 
© after to the next Quarter-Seflions ; where, 
© if he repent and be reconciled, then to be 
* diſcharged of his Impriſonment, finding 
Sureties for his good Behaviour; and it he 
fail therein, to be continued till the next 
Quarter-Seſſions. TS S 


This A&, though made in the time © 
Popery, is ſtill in force, and may be exe 
cuted upon ſuch as difturb the preſent Mr 


niſters, Parſons, Vicars and Curates, * N 


| . S. 3 . J T 


|” 1 1  — 8 2 


was Was ans om 
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of And though it refer to ſuch Church- 

ie Service as then after ſhould be ſetled by the 

D WH Queen, yet I conceive it extends to her Suc- 

ul WH ccffors; and a Settlement by Act of Parlia- 

8 ment, is a Settlement by the King in the 
moſt ſuperlative manner. Es 

ow And the late Act for Uniformity de- . 
0. clares and enacts, That all former Acts for 14 Cir. 2 c. 4. 
er. Uniformity of Common · Prayer ſhall be of 

el, force, and extend to the Bock of Common- 5 


Prayer. . TIEN! 
The Bodies of Clergy-men cannot be ar- Mu? not be 
ly, WW reſted upon any Capias ſued forth upon any 0 

rb, Statute. Staple or Statute- Merchant; for tile 

my Proceſſes are made out conditionally, S 
Laicus fuerit: And if the Sheriff, or any 2,2 
el WW other Officer, arreſt a Clergy-man upon 

Na any ſuch Conditional Proceſs; t 'conceive an 

Action of Falſe Impriſonment lies againſt _ 

I by him that does it, or he may have a ſpecial 2 Inft.4., 

WH Superſedeas out of the Chancery, (that is, the Regiſt. 147. 
be. Curſiters e Oo LES ic, t | 
And every Parſon, Vicar, &. is by the Privilege in 
hou Common Laws of England free from the 2 
and payment of Tolls in all Fairs and Markets, Regilt,260.4. 
wr, not only for all the Goods and Merchan- pre: from Tels. 
| dizes gotten upon their Church-Livings 3 Vid. P. vr. 
but allo for all Goods and Merchandizes by avis of Ipo. 
them bought to be ſpent upon their Recto. Vile, 13+ 
ries and Church-Living, _ 


Pont age, 
Murage, 
2 CEP 7 Co 2 lnſt. 4. 
And they are quit of Pontage, Murage, $ the Ancient 
and other like Charges; and it they be di- Lew. Selden in 
{trained for any of cheſe, they may have a Piayton © Fo- 
Wei | C 74 lyoldion, 188. 
rit out of the Chancery, as aforeſaid, made ide Ezra c J. 
of courſe without or Motion, _ v.24, ad ide, 
| > ns 


\ 
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the Great Seal of England, directed to the 
party that diſtrains or diſturbs them for any 
of theſe things, commanding them to deſiſt; 
And if ſuch Writ be not obeyed,the Curſitor 
of courſe will make out an Alias and Pluries; 
and if none of thoſe will be obeyed, an At- 
tachment to arreſt the party, and detain him 
till he obey : And this Writ is called, a Writ 
Regiſt. 260.2. De eſſendi quietum de Tolones, which you may 
F.N.B.229.f ſein the Regiſter, or in the Natura Brevium, 
But Clergy-men are liable to all publick 
Charges impoſed by Act of Parliament, and 
in particular for reparation of High- ways. 
| 1 Ventris 273. . . 

Not bound to They are not bound to appear or do Suit 
22 at Ceets at the Sheriffs Turn, or any Leet or Law: 
, J day; and if they ſhall be diſtrained fo to do, 
Regiſt. Orig. they may have a Writ of courſe in the Chan. 
1952. cery directed to the Lord of the Leet, com- 
E.N.B.160.c. manding him to forbear diſtraining them 
for any ſuch cauſe, with like Proceſs as in the 

laſt for his Contempt. | 


And by the Statute of Circussſpecte Agatis, 


Stat. 13 E. 1. it is enacted, De violenta etiam manuum in- 
2 Inſt. 491, jectione in Clericum, & in cauſa defamationis 
492249 3* placitum tenebitur in Curia Chriſt ianitatis, dum- 
modo ad correctionem peccuti agatur; & non 

TT | petatur pecunia. = 
Co Inſt. 962. And if a Clergy-man have Lands by the 
 Regit. Orig. Tenure of which he is ſubject to be Bailiff, 
Fd B. „glb. Reeve or Beadle, and be choſen into any 
Not #0 be Bai. ſuch Office by reaſon thereof, he has a 


liffs, Reeves, Curſory Writ out of the Chancery to di. 


charge himſelf 
A Writ of Privilege was granted to excuſe 
the Archdeacon of Rocheſter from _ an 
. _EXpelt 


ut ſupra. 


| excepted, it will draw in Tythes. 
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Expenditor in the Level in Romney-Marſh in 
Kent. 1 Mod. Rep. 2 8 2. 1 Vent. 105. 1 Lev. 303. 

So if the Sheriff or Collector of the gegiſt.Oiig. 
Tenths or Fifteens will diſturb them in the 183. a. 
Lands belonging to their Churches, ec. F. NB. 176.3. 
they may have the like Writ for their diſ- Muſt not be at 


charge, and like Proceſs for diſobeying it, — 


But it hath been held, That Tythes may Haruood vert. 
be extended upon an Elegit for the Debt of Palyn. 24 Car. 
the Parſon, quod mirum : But the Elegit being i · BK per 8. 
given by a Statute in which Tythes are nor 

Anciently if a Clergy-man had been 2 Inſt. 6; 3. 
convicted of any Murder, Robbery, Burg- $3+53*- 


The Privilege 
lary, &c. he was upon the demand of his * 


Ordinary to be delivered over to him, au Caſes 


where he was to make his Purgation ac- 
cording to the Rules of the Eccleliaſtical 
Laws ; and if he cleared himſelf, he was 
acquit without any regard to his Con- Lindwood, 


viction at Common Law; but if they ad- cap. Clerici pro 


judged him guilty, then he was to be de- 0191n16us 
graded and kept in Priſon : And this was _—_ — 
confirmed to them by ſeveral Acts of Parlia- $67 

ment. t Weſt. 1. cap. 2. 


But this Privilege was never allowed to Manbr c. 2. 


them in this Kingdom in Treaſon, Petit 3 5 


Treaſon or Sacrilege. c 3 
And a Delinquent might have had his; 8.5. 443. 
Clergy ad inſinitum, till the Statute of 4 H. 7. 
And though this Privilege of the Clergy 
be taken totally away in many caſes by 2 
veral Statutes, and in other caſes Lay - men 
have it in common with the Clergy , if 
they can read as a Clergy- man; and though 
L 3 the 
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the delivery of them over to the Ordinary 
be totally aboliſhed; yet the Clergy that 
are in Holy Orders at this day, retain ſome 
of their ancient Privileges, which the Lay. 
men are not capable of. t 
Co. 5. . For if a Clerk in Holy Orders be con. 


Bro. Cor. 2 11, victed, (that is, found guilty by the Petit 


— wood Jury) of a Crime for which the benefit of 


the Clergy is allowable, at this day he ſhall 
not upon the allowance thereof be burned 
in the Hand (as a Lay-man ſhall) upon the 
producing of his Orders; and if he have 
not them with him, the Court may, ex gratis, 
give him time to produce them till any other 
Aſſize or Seſſions. 5 
co a laſt. sj. And a Clerk in Holy Orders, at this day, 
St 4 H. 7. 13. ſhall have his Clergy ad infinitum, from time 
20H. 8. cap 1. to time, which no Lay. man can have abort 
1 E C. cap. 12. — | | 
See (0. 2 Inſtz. The Goods of Clergy-men were by ſe. 
„Fe. veral Statutes exempted and free d from 
:383c., the King's Purveyance; but his Majeſty 
Rez. having by Act of Parliament graciouſly 
Purveance, releaſed this duty, the Laity hath the ſame 
ee, 
2 Iaſt. 2 67. A Clergy-man ſhall not be amerced the 
cle „ higher in reſpect of his Church - Living or 
* vy ** Benetice. Mag. Cart. c. 14. Ce. 2 Inſt. 29. 
Reg iſt. Orig. Nor ſhall any Execution be executed upon 
289. the Goods of his Church, nor any Diſtreß 
F.N.B.?9- taken in the ancient Fee thereof; but other: 
. wiſe it is of Lands of late purchaſe: And 
ofthe Churches. if he fear any ſuch thing, he may have a 
Protection in Chancery cum clanſula, (Luis 
nelumus.) 5 | | 


MW 
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If an Action of Treſpaſs, Debt, Account : Inſt. 4. 


or other Action, wherein Proceſs of Capias No Capias #- 
lies, be brought againſt a Clerk in Holy 
Orders, and the Sheriff upon the Original 2. E. 3.44. 
Return, that the Defendant is, Clericus Bene- 

ffciatus nullum habens Laicum feodum ubi ſum- 


gainſt a Clerk, 
9 E.3.30. 


moneri poteſt; in this caſe the Plaintiff can- 

not have a Capias to arreft his Body, but a 

Writ to the Biſhop to compel him to ap- 

ear. 

a And by a Statute made in the Fiftieth year 50 E;. c.. 
of Edward the Third it is recited, That 

« as well divers Prieſts bearing the ſweet 

Body of our Lord Jeſus Chriſt to Sick 

© People, and their Clerks with them, as 

© otherwiſe divers other perſons of Holy 

Church, whilſt they attend to Divine Ser- 

© yices in Churches, Church- yards, and other 

places dedicated to God, be ſundry times 

taken and arreſted by Authority Royal, 

and Commandment of other Temporal 

© Lords, in offence of God and Holy Church, 

© and alſo in diſturbance of ſuch Divine Ser- 

vices: The King wills, and grants, and 

© defends upon grievous forfeiture, that none 

do the ſame from henceforth ; ſo as Col- 

f lufion or feigned Cauſe be not found in any 

*of the ſaid perſons of Holy Church in 

* this behalf. VF 

In the firſt year of R. 2. there was another 1 R. 2. cap. 5. 
Statute made to the like effect, with this 

added, That the party convicted ſbould be im- 

priſoned, . and made agree witb the 

party ſo arreſted. „„ 


L 4 - 


_ - 
Co. ta. Rep. 99 · 
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So that: if any Parſon, Vicar or Pricf 
be arreſted in going, ſtaying or rety:. 
ning to do Divine Service, according to his 
duty, he may have an Action upon this 
Statute, and recover Damages, and have 
the party Fined and Impriſoned that 


made the Arreſt, and the Clerk that i; 


Privilege of 
the Clergy con. 
firmed by ſeves 
ral Parlia. 


Hents. 289 


tulmus verb. 
Clericali Pri. 
vilegio. Concil, 


Agatha, C2 3.5 | 


aſſiſtant may have the benefit of theſe 
Laws. Ne : | 


And note, That all the Privileges of 
the Church of England are confirmed 
by the Statute of Magna Charta: And 
ſo they were far the moſt part ar the 
opening of every other Parliament 
after, till the beginning of the Reign 
of Henry the Fifth. How it came then 
to be diſcontinued by the negligence 
of the Clergy, or for what other cauſe, 
I know not. | 9-0 


And ſo having thus briefly mentioned 
many of the Privileges of the Clergy, 
whereof the Common 'Law takes notice, 
and to which they have: right at this day, 
by the Laws and Statutes of this Realm; 
next | will ſnew the Reader what Privi- 
leges they pretend unto, at, and by the 
Canon and Civil Law, which Mr. Lindwsg 
reckons up in Fourteen particulars: 

Primo, In boc quod non conveniantur eco. 
ram Tudice ſeculari. Vide Concil. Agathi 
Canon 23. e 


But 
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But this Privilege has not been allowed Vid. Stillingfl. 
to them here in Englabd; and this was Re- Te Feel. 
ſolved in the 7 year of Henry the Eighth, Ganter 
in the Caſe of one Dr. Horſey, Chancellor Kelway jv 
of the Biſhop of London, Of which Caſe, &c. 
for the rarity, I will give the Reader a brief 
account, and it was thus: 
One Jobn Hunn, a Merchant of London, 
had proſecuted Horſey in a Premunire ; 
© whereupon Horſey cauſed Hunn to be ar- 
of W reſted for ſuſpicion of Herely, and com- 
ed mitted him to Lollardt- Tower, being the 
ind Biſhop of London's Priſon, and in a Mor- 
the ning, ſoon after, the Priſoner Hunn was 
em found dead and hanged in Priſon: And it 
© was given forth, That he bad hanged him- 
© ſelf in his Girdle; but notwithſtanding it 
was believed, that Horſey and the Gaoler 
had murdered him. | 


This coming to the Gaoler's Ear, he tcok | 
Sanctuary ar Weſtminſter ; upon which, and 


rgy, other great Circumſtances, Horſey and the 
ice, Gaoler's were by a Coroner's Inqueſt in 
day, London, upon view of the Body, found 
Im; 


1 of the Murder; and Horſey, as 
' ſhould ſeem, being in Orders, (I dare not 

the ay, Holy) ſtood upon this Privilege, Noe 
weed Ito be Tried before Temporal Fudges. 


* And this being a Diſpnte between 

„ cb. the King's Prerogative and the Privilege 
zathi N of the Church; the King, at requeſt of the 
Temporal Lords and many ofthe Commons 

in Parliament, called before him at the 
But I Blackfryars, divers of his Spiritual Council, 
1 „ 
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* Divines and Canoniſts; where the Clergy 


© had one of their Counſel argued for their 


Privilege, and Dr. Standiſh, a Learned 


Divine, argued for the — But the great 


4 % 


© Offence taken was again 


the Abbot of 
© Winchcomb, who in his Sermon preached 
© at Paul's Croſs, in the time of the Parlia 
* ment, had affirmed, That the Act made 
© 4 H. 8. (which took away Clergy from 
© Laicks in many Capital Offences, but not 
© from Clerks in Holy Orders) was apain(t 
* the Law of God, and Privilege of the 
© Clergy, and that the Makers of the ſail 
Act Flag incurred the Cenſures of the 
© Church, | 


Soon after Dr, Standiſh,who had Argued 


_ © far the King, was Cited belore the Con 


* vacation, and there charged with matten 


© of Herely, ariſing from matters which 


* had paſled in his Argument ; whereupon 
* he made his application to the Ring, who 
© being ſatisfied of the juſtneſs of his Caul: 
by Dr. Veiſey, Dean of his Chappel, aſſem- 
© bled all his Judges and Counſel Spiritual 
* and Temporal, and divers of the Parlia- 
ment. men: And after hearing of Di. 


© vines, & c. the Judges declared, That thok 
of the Convecation- Houſe that were at thi 


© awarding of the Citation againſt Dr. Stan. 
* diſh, were in a Præmunire. 


And Fineaux, Chief Juſtice, did declare 


iin the Name of all the Judges, That the 


Convention of Clerks b:fore Tempora 
Judges had been maintained by on 
: | 80000 


es... > oy. - 
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y good and religious Kings of this Realm, and 

err many good and holy Fathers of the Church 

ed had been obedient to it, and content with 

en the Law of the Land in this Point, &. 

and Dr. Veiſey gave the Reaſon, Becauſe Selden de Dec. 
\ed the Canon in that Point was never recei ved or in Pref. t. Re- 
1a. allowed in England. | view 498. 


om © But the Clergy not being ſatisfied, the 
nor two Archbiſhops (wo affirmed, that they 
inſt were bound“ by Oath to maintain the * Nota. 
the Privileges of the Church) moved the 
King, that to avoid the f Cenſures of the + Nom. 
1 he would refer the matter to the 

Ope. : | 


© But Henry the Eighth ſtoutly anſwered, 
That He, by the Decree and Suffe rance Selden's 7:47 


tel 


ich 
upon 
= 
Caulk 
iſſem 
ritual 
arla- 
Di. 
 thok 
at the 
„Stan. 


eclare, 
at the 
npora 


man 


go 


golf God, was King of England, and the of How, 19+ 
Kings of England in time paſt had no Su- 

© perior but God only; and therefore know, 
' thar he would maintain the Right of his 
Crown and his Temporal juriſdiction, as 
' well in this Point as in all other. | 


And after Horſey (that all this while had 
been protected in the Archbiſhop's Houſe 
at Lambeth, the Biſhops having made his 
peace with the King) appeared privately 

in the King*s-Bench, and pleaded Not gail; 
to the Inquiſition ; and Erneley the King's 
Attorney. confeſſed the Plea , whereby 
Horſey was diſcharged (the more pity,) 
and the Biſhops promiſed to diſmiſs Stan- 
diſh: And fo this Point was ſetled againſt 
the Church, as twas very good realon, 


ö 
| 
| 
| 
| 
| 
k 
| 
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though there are many things in it worth 
_ obſervation ; and thoſe that are not ſatiſ. 


will not think his time ill ſpent, but with 


tion are free'd of the Popiſh Bondage and 


200. 2 Inſt. 49 2. 


Court is only, pro ſalute anime, by Excom. 


in danger of a Præmunire; for the Eccle- 


The Porſons Par] 
I ſhall make no Comment upon the Caſe, 


fied with this ſhort account of this Caſe, 


may read it at large in Kela Report, 
with all the Circumſtances, and the Reader 


mo praiſe God, that the King and Na. 


Clergy. 


2. The ſecond Privilege mentioned by 
Lindwood, is, Quod verberans Clericum incidi 
in Canonem. 


This Privilege is confirmed to the Clergy 
by the Statute of CircumſpeFe Agatis, that 


the Spiritual Court ſhould have Juriſdiion, tio 


de violenta manuum inj ectione in Clericum: 
but the end of ſuch Suit in the Spirituil 


munication or Penance, 1 
And if a Clerk ſhould ſue in the Spiritual 
Court in point of damage, he runs himſel 


ſiaſtical Judge may proceed only ex offi 
to correct the fin. | : 
But if the Clerk will in this recover da 
mages, he muſt bring his Action at Com 
mon Law. i 


And note, That ſuch Suit in the Spiritullf 
Court can only be ſued by one in Hol 
Orde is. Pere 


3. The 


hap. 11. Counkello: 157 

fe 3. The third Privilege, Lindwood men- 
rth Bi iqns, is, 2w0d non vocantur ad oners ſicu- 
Ly 0 . 1 

aſe, WW This Privilege the Common Law al- 
ts, Whows ; but it muſt be intended of ſuch 
der Charges as were at Common Law, but not 
= of new Charges by Statute Law; in which 

a 


the Cn are not exempted, as hath 

been ſaid before in the beginning of this 

Chapter. 1 

And yet note, That the Clergy, till the 
late Rebellion, granted all their Subſi- 
dies in their Convocations; but in the 
late Acts of Parliament are taxed pro- 
miſcuouſly. 


cidit 


ergy 
that 


tion, 
1 


4. The fourth Privilege Lindwood men- 
tions, is, Quod poſſunt facere Collegium ubi hoc 
aicis non licet. © | 


ritual It is true, that before the Reformation Vid. Dyer 267. 
com. the Clergy have erected Colleges, Abbies, b.. 81. a. 


. . Wo * © | 2 @ «Vo 1 
riories, and other Spiritual and Religious — — 


orporations by the Licenſe of the Pope, 

or the Biſhop ; but generally confirmed by 

he Kings. = 

But without Licenſe of the Biſhop of the Conc. Agatha. 

Dioceſs, it was forbid to ere any ſuch by Can. 18. 

ereral Canons; and by ſuch Licenſe, I — — 2 
: n. 18. q. 2. 

ake it, a Lay- perſon as well as a Clergy- Grat. 

man, might have erected a College, Cc. 9 8.6.16 b. 

But here in England, the Clergy never had Dyer 81.p.64. 


ritud 
mfſcll 


irituWreater Privilege than the Laity in this - 2 
 HolWmacter for no ſuch Corporation could 17. b. 


Ter be erected here but by the Royal Au- 
thority, | 18 1 


5. The 


2 Inſt. 492.5 


Pa 
2 
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5. The fifth Privilege reckoned 4 by Lind. 
wood, is, Quod poſſunt vendicare rem conceſſan 
Eccleſi 2 ante deliber rationem. 85 

This Privilege: is of no uſe; here in En. 
las, becauſe the _— rer have not 
power to determine the right or propert 
of Lands or Goods. {275 em 
6. The ſmxth Privilege, i is, Sud eodem Dri 
vilegio gaudent perſona & familia. a 

This Privilege holds no further here i 


England, than in ſuch particulars as are men 


1 77 5 in the former part of this Chapter. 
The ſeventh Privilege by Lindwul 


| Roan: is, Quod facientes Statuta cnn 


Clericos ſunt ip/o facto Excommunicati. 
He that would attempt to put this Priv. 


lege in execution, would endanger to rut 


himſelf in a great Præmunire; and many Sta 
tutes have been made againſt the Clergy in 


the height of Popery, as the Reader maj 
x \find i in many parts of this Book. '' 


8. Theeigth Privilege, is, Ao ſeli Cl: 


| rict Hunt bene icium Eccleſi aſticum obtinere. 


his is allowed without Diſpute. 
9. The ninth, is, Quod per literas impetri 


tas contra Laicum, cum clacſula 1 Mr 
| pore Clericum conveniri. 


I muſt leave this to the Civilians to deter- 


| mine; for I muſt ingenuouſly acknowledge 


I do not underſtand the meaning of thi 


nor the next; ; which is, 


10. Quod in Civili nomina ſportularum nl 


Tenentur dare niſi quatnor ſi Hiquas. © 


Hæc tamen de jure Canonum m 
debentur, ſays the Author; and the 
proceeds, 


11. £w 


Chap. 111 Cauunſelloz. | 159 
11. Qaod de Acquiſtis lioet ſint in poteftate 

Patris poſſunt teſtari. b 
This, and the next Privileges, are in the 

Spiritual Law and Court, and not oppoſed 

by the Common Law. 


12. Quod ſine conſenſu Pairis agere poſſunt 


- 


pro rebus ſuis recuperandis. 
13- The thirteenth I muſt lezte it as 1 


end ir ; and it is, Dod now pignoras,, 

e 14 The laſt is, 20d ſi ſciente Domino ſer- 
1 A . . . - © 

mer vn efficiatar Clericus liberatur q Domini pote- 


ath-- _ 
, I do no: find any ſuch Privilege allowed 
in England, but it may be reaſonable enough; 
theſe Four laſt are only known to the Ciyi. 
lians, to whom I leave them. 9 1 5 

And ſo much for the Privilege of the 
Clergy by the Canon and Civil Laws: But I 
conceive they receive more benefit by thoſe 
the Common Law allows to them. 
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CHAP. XII. 


Hom the Law ſtands concernis Churches, 
Chappes, and Church yards, in whon Mac 
the Freehold is, and how to be Re. 

paid, and concerning Seats , Bu 
rails, Tom; Coats of Arms, and 
other Enſgur of Honour in memory 
of the Dead, and of Church Orna. 
ments, and at whoſe Charge to le 
provided, aud what remedy again| 
thoſe that ſhall commit any Treſpaſs 
in the Church, Church-yard , or in 
breaking up Tombs, taking, , carrying 
away ,, or imbezelling any of the 
Goods or Ornaments of the Charch, 


Sc. 


HE word CHURCH is taken from 

the Saxon word Cinc, or Cipic, 
which Name is ſtill retained in the North 
parts of England, and in Scotland, by chan. 
girg the C into K, as was uſual with the 


Church unde Pngliſh Saxons ; in Latin Eccleſia, or Baſilica i was 


dieitur. from the Greeks ; and it hath in the Holy 
The ſeveral SCriptures ſeveral acceptations; for ſome- 
accept ation times it is taken for one Family of the 
Faithful People of God, as 1 Cor. 16. 19 
Rom. 16. 4, 5. Sometimes for the Chriſtian, 

5 bs People 


lx, : 


. Pm 
3 
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People of one Country or Province, Rom. 6. 

23. Sometimes a Council or Synod is taken 

for the Church, Mat. 1 8.17. and ſometimes, 

ro univerſa fidelium per totum terrarum orbem 

difuſorum multitudine: And ſometimes for the The Material 
Material Church,as 1 Cor. f I. 18. and 14.34, Church, quid. 


es, And that is the Church of which I am 
on now to Diſcourſe, That is, 4 Building made Diſindio 1. 
Re. e Stone, Brick, Timber, and other Materials, Nemo Eccle- 
2M i the meeting of Chriſtians to hear the Word ſiam. 
* f God read and preached „ and to j yn in 
Prayer and other Religious Duties ; built by the 
01) ¶ Licenſe of that Biſhop in whoſe Dioceſs the [ame 
nds 


is erected, and by him conſecrated to that Service, 


be Ls Offce peruliar!y belonging to the Office and 
inſt Dignity of the Biſhop. „ _— 
paſs Wl dee the ſeveral Acceptations of the word 
„ (burcb, in King's Enquity of the Conſtitu- 


tion, & c. of the Primitive Church, L. I. c. I. 
1, 2, 350. 


The Ancient manner of Founding Chur- The manner of 
ches, was, After the Founders had made founarng of 
their applications to the Biſhop of the Dio- ©7995. _ 
cels, and had his Licenſe; the Biſhop, or his Ns 
Commiſſioners, ſet up a Croſs, and ſet forth ©. FOR: ie 
the * Charch-yard where the Church was — a 
to be built, and then the Founders might Lat. Concil. 
proceed in the Building of the Church; Chalcedon 1. 
and when the Church was finiſhed, the Bi- Can. 4. 
ſhop was to conſecrate it; but not till it „r Major Fe, 
| - ** clehe per cir- 
was endowed, and before the Sacraments caitum 40 paß. 
were not to be adminiſtred in it. See Stil. ſus habeat. Ca- 


from 
Iplic; 
Youth 
chan 
h the 
aſolica 
Holy 
ſome. 
f the 
6. 19. 
riſtia 


Peopk 


lngfl. Eccl. Caſes, 238. | bella vero vel 

| | ED ws minoris Eccle- 
liz, 30. c. 17. q. 4. de conſecratione diſtin k. 1. nemo Eccleſiam. See 
ir Tho, Ridley's V ,] of the Civil and Eecleſiaſtical Laws, 191. more of 


tis matter. of 
M But 
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3 Inſt. 20. But by the Common Law and Cuſtom ls: 

5 42 build of England, any good Chriſtian may build 

eee, a Church without the Licenſe of the Bi. 

ſhop, which was confirmed by the Pope at 

the requeſt of King Jobn, with this quali 

fication, ſo that it were with the Biſhop; 

conſent, and not prejudicial to any ancient 

Churches: But however the Law takes no 

notice of them as Churches, nor have they 

z laſt. 203. a. any privilege, till they be conſecrated by 

the Biſhop. | 

Where aChurch And in ſomes caſes, though a Church 

Tall be re. con- have been conſecrated, it muſt be re- cone. 

1 crated ; as in caſe any Homicide, Adultery, 

pars 3. diſt. r. Or Fornication ſhall be committed in it, or 

Ecclefiis ſemel. the Church burned : But the re-building of N 

Ibid. Si motum. the Walls, if the Altar (that is, the Com. Now 

munion Table) were not removed, requires Re 
no new Conſecration, nor Churches conſe 


Ibid, crated by Hereticks, In fide Sanctæ Trin. 

| tas tit in forma Eccleſizy are not again to be of t 
conſecrated. a | 

3 | 8 par 

 Divifſon, The Church conſiſts of Three principal Hbou 


Parts, that is, the Belfrey or Steeple, che but 
Body of the Church with the Ifles, and Rec 
publick Chappels, and the Chancel. of t 


In whom the The Freehold of the whole Church, and the: 
Freehold is, Church-yard, are in the Parſon or Re- tal 
11 H.4.12.2, ctor, and therefore the Parſon may have the 
-: H.7-21.b"- an Action of Treſpaſs againſt any Body ber 


59% *7- that ſhall do any treſpaſfable act in theMef | 


8 H.7,12 Church, or Church-yard ; as in breaking Whar 
38 H. 6. 19. | | | ; . | 
1s H. 7.8, 36 H. 6. 19. 15 H. 7.8. Noy 104 


3 Seat 


nd 
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Seats annexed to the Church, in breaking 5 
the Windows, cutting the Trees, or taking 

away the Leads, or any of the Materials of 

the Church, or for breaking Windows, the 

party may be indicted and fined, and bound 

to his good Behaviour. 


The Body of the Church, the Belfrey, #% i. to 


no 
ey Wand all publick and common Chappels, 22 
by within or adjoy ning to the Church, are by ; — 5 


the Laws and Cuſtom of England, to be re- Coke 5.67 b. 
edified, maintained and repaired , at the Srath. tit. Ac- 
charge of the Pariſhioners and Land-holders compt. 
ithin the Pariſh ; and herein the Com- 
mon Law and Cuſtom of England is kinder 
to the Clergy , than in other Countries 
where the whole charge lies upon the 
Reds. = 


Ancienty the Biſhops had a Third part row Churches 
of the Tythes and Offerings, in ſome places were axciencly 
a Moiety, and in ſome places a Fourth red. 
part, and in conſideration thereof were 

bound to the Repair of the whole Church; = 

but upon a Releaſe of this Intereſt ro the C.10qs. 
Rectors, they were acquitted of the Repairs Quia vero & 
of the Churches, and had only two ſhillings e, ne g 
or the Honour of che Biſhops Chair, in lieu ga. cap... ah 
thereof, called Cathedraicum, which duty (as Cathedraicum. 
take it) was never paid in England; and ber it come 
the Reaſon might be, becauſe the Biſhops 4e. 

here were never charged with the repair 

of the Churches, and had therefore no 


ſhare in the Offerings; tamen inde quære. 


Mz The 


— —— —é — 
_— — 
— ————ü4ñ - —U— —— b 


ll 
1 
| 
| 


| Whe i to raiſe The Churchwardens are to raiſe the 


Fer the chureh. publick Notice in the Pariſh-Church, imme. WW!” 


Prohibition lies But in caſe the Bounds of the Pariſh come 


2 Rolle 291. and not in the Pariſh where it is aſſeſſed, 
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Money for the Money for the repair of the Church, and 

_— ef the re to make the Repairs; and for the railing tc 

Church. = | to 
Monies to that purpoſe, they are to make 
their Levies in this manner : - 


The manner 1 The Sunday before the Churchwardem MW © 
make a Levy deſign to make a Levy, they are to give 


diately after Common-Prayer, of the time 

Co.5.67.b.” and place deſigned for making the intended ſh, 
Levy; and then at the place and time ay. C| 
pointed, the Churchwardens and the Pa. 

Tiſhioners, there met, are to conſider what 

Sum of Money will be neceſſary to be railed 4s 

for ſuch Repairs as ſhall be then needſul; 

and after they, or the major part of the Pa 
Pariſhioners, there met, have agreed wha So 

Sum is fit to be raiſed, then they, or the 1 

major part there preſent, are to proceed, 

and make an equal Levy upon all the Pa 
How it is to be Tiſhioners and Land-holders within the Pa ch 
recovered. riſh; and if any of the Pariſhioners refuſt 
Stat. Circum. to pay their Rates, being demanded by th: 
ſpecte Agatis, Churchwardens, they are to be ſued for, and 
N to be recovered in the Eccleſiaſtical Court, 


Reg Orig. 44-b. = 
Ar = and not elſewhere. / 


where the in diſpute in the Eccleſiaſtical Court, that iz 
Boxndr of the if the Party aſſeſſed aver that the Land for 


— e which he is aſſeſſed lies in another Pariſh, 


11.5.4 if the Party he contentious he may have 
Frohibicion, and try it at Common Law, 


And 


Chap. 12. Counſello : 165 


| And if the Pariſhioners, when they come #7-t to be 
ns together at ſuch meeting, refuſo or negle , #f the 
np Pariſhioners 


to joyn in making ſuch Aſſeſſment, or refuſe „i ut mote 

to meet, I conceive the Churchwardens, ha- Levy. 

ving juſt cauſe for ſuch Aſſeſſment, may pro- Cap. Arc hidiae. 

ceed alone. | EE verb.Subpexa. 
For if the Churchwardens ſhall _— to 

make the Repairs when duly admoniſhed 

by thoſe that have the power to viſit, within 

acertain time the Ordinary or other Viſitors 

ſhall limit, they may proceed againſt the 

5. Churchwardens by Eccleſiaſtical Cenſures, 

to compel them to do it: And the Law ne- 

ver compels any body to do a thing, they 

have not means to effect. 


ful; And it ſhould ſeem in this caſe, That the 

- Pariſhioners are likewiſe puniſhable by the 

N . Eccleſiaſtical Judge, for their neglect in this 

de kind. _ 
ed, : 
p But ſome are of Opinion, That the Heier 61, 
| * Churchwardens cannot proceed alone, but 
- he muſt compel the Pariſhioners to do it by 
25 a Eccleſiaſtical Cenſures: Ideo quære. 1 Mod. 
= Rep. 97. 194. 236. 1 Ventris 367. 


And it ſhould ſeem, that by cuſtom Lands 2 Rolls 308. 
in a foreign Pariſh may be charged to the v.20. 


ny" repair of the Church. 

d — And if any perſon find himſelf aggrieved How % be ve | 

” I. che inequality of any ſuch Aſſeſſment, his uud «gainf 

_ 7 is to the Ec:lefiaſtical judge, who is „ . 

„dee Right done. ä 

25 1 | © Hi65:67,9% 
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Landlords wt Every one that holds any Lands within 
tarable ſo the Pariſh, is in Judgment of Law a pz. 
ther Rent riſhioner, chargeable to this Tax; but the 
Landlord, in reſpect of the Rent he 1. 
ceives, is not chargeable to the repair of the 
Church; nor in that reſpeR can be ſaid ; 
Pariſhioner.. - 
Theſe Taxes are And theſe Levies are not chargeable upon 
upon — 1 the Land; but upon the perſon in reſped 
the Leng, of the Land, for the more equality and in 
N differency, 0% x 


Who is charge» But there has been ſome queſtion made, 


able to the Or- Where one that holds Lands in one Pariſh, 


na menti. and reſides in another, may be charged t 


the Ornaments of the Pau iſn- Church when 
be doth not reſide? And ſome Opinion 
Rolls 291. k. have been, That Foreigners are only charge 


1.2. able to the Shell of the Church; but not t 


2 Buwnl, 10. 
nl. 10. Bells, Sears, or Ornaments. - 


— But I conceive the Law to be clear other 
wile, and that the Foreigner that hold 
Lands in the Pariſh, is as much obliged to 
pay towards the Bells, Seats and Ornament, 
as to the repair of the Church; otherwik 
Land holder: there would be great confuſion in making 
— 'be ſeveral Levies, the one for the repair of thi 
2 8 i Church, the other for the Ornaments, which 

have never obſerved to be practiſed within 

my knowledge. 5 Een, 


_ Secondly;It is poſſible tht all, or the greateſ 


part of the Land in a Pariſh may, be held 


by Foreigners, and it were unreaſonable i 
ſuch caſe to lay the whole charge upon the 
| | OR.  Jnbd 

0 | 
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Inhabitants, which may be but a poor Shep- 


a =. | 
p Thirdly, The Reaſon alledged againſt this 
charge upon the Foreigners, is chiefly be- 
cauſe the Foreigner has no benefit by the 
Bells, Seats and Ornaments. 


Which receives an Anſwer in Feofferies Co. 3. 67 b. 

Caſe ; for there it is Reſolved, That Land- 
holders, that live in a Foreign Pariſh, are 
in Judgment of Law Inhabitants and Pa- 
riſhioners, as well in the Pariſh where they 
hold Lands, as where they reſide ; and may 
come to the Pariſh-meetinggand have Votes 
there as well as others. x | 


For Authorities in the Caſe, it is clear by Lindw. Cap, 
the Canon, That all Land-holders in ipſis Licer paro- 
degentes, vel alibi, ad quæ vis onera Parochia- chiani. 
19s ipſos ipſam Eccleſiam & Ornamenta ej uſ- 
dem concernentia , & eis in bis de jure vel 
conſuetudine incumbentia , conſideratis poſſeſſio- 
nm & redituum hujuſmodi quantitatibus , 
cum ceteris parochianis Eccleſiarum praditta- 
rum, quoties opus fuerit, contribuere teneantur, 

And I have ſeen a Report under the Hand Authorities. 
of Mr. Latch, that it was Reſolved in Will. 
mots Caſe, H. 6. Fac. B. R. and in Chefter's 
Caſe, 10 Fac. That a Foreigner that held 
Lands in another Pariſh wherein he did not 
reſide, was as much chargeable to the ancient 
Ornaments of the Church, as Bells, Seats, &. 
as thoſe that lived in the Pariſh ; but that 
luch Land-holders could not be charged to 
new Bells, Organs, &c. 4 


M 4 And 
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1 Bultr, 20, And Mr. Bulſtrode reports a Caſe about | 
the ſame time, That the Chief Juſtice Fly. In 

ing, and Mr. Juſtice Williams, were of the I. 

lame Opinion, and gave this Reaſon, Tha Ml ou 

the Foreigner might come to Church if he to 


pleaſed. the 
. And having ſaid thus much to this matter, the 
Qyere. ] muſt leave it a Quære amongſt theſe diver. Ml fro 
ſities of Opinions. | : the 


2 Rolls 291k. It hath been refolved, That the major a. 
Audir poph. part of the Pariſhioners may make a Levy I ou 
0. for new Bells or Organs. of 
I, Jome ſhould But if in the making a Levy for the re. fre 
be omitted in a pair of the Church, ſome of the Pariſhio ha: 
1 . ners or Land-holders are omitted, if the ff 
41 eee * Churchwardens ſhall ſue upon ſuch a Levy, 
15.0. 290. H. 10. 4 Prohibition lies in the caſe ; tamen 
'Þ | HREYEC, 9885 5 
Though generally all the Pariſhioners and 
_ Land-holders within a Par iſh ought to be 
raxed towards the Repairs of the Church, 
as has been ſaid; yet that Rule admits ſome 
Exceptions. 1 5 


Who may be For, Firſt, the ReQory or Vicarage which 
A romebeſe js derived oy of it are _ aber. to the 
Cap. Licet pz. TEPair of the Body of the Church, Steeple, 
rochiani, publick Chappels or Ornaments, being at the 
The Rector and Whole Charge of repairing the Chancel. 
Ifar. 5 — 0 ; ; 1 | 

The Founder, | Secondly * The Founder of the Church 
B.3. Car.. B. R. may preſcribe, That in reſpect of the Foun- 
T n. dation, he and his Tenants have been free?d 
i ay from the charge of repairing the Church. 


| Tbirdl/ 
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Thirdly, It hath been reſolved, that the Thoſe of a 
Inhabitants of a Chappelry may preſcribe, be. 
That in conſideration that they have time Hob. g? 
out of mind paid Three ſhillings four pence 2 290. l. 
to the Repair of the Mother- Church, or 3 
their own charge repaired a certain part of ß 
the Mother-Church, they have been free'd | 
from all other charges about the Repair | 
_— i 3 | = 

ut a Preſcription by the Inhatitants of Noy 41. contra 
a Chappelry, That 4. they have mm 2 Rolls _— 
out of mind repaired ſome part of the Fence n. 
_ the COIs, they have been free'd _ * 2 
from the Repair of the Mother- 5 
has been diſallowed. Y Cy 
And yet there hath been ſome Reſolu- 2 Rolls 29a. 
tions, that the Inhabicants of a Chappelry _ 8. cont. 


may preſcribe, That in conſideration they e 


have repaired their own Chappel time out i: was Reſolved 


of mind at their own charge, that they P. 4a El. B.R, 
have been free'd from the charge of Re. *9*n the 
pairing the Mother-Church ; but there be- e of 
ing Opinions to the contrary, I muſt leave it Cuche 
2s a Quere : But the better Opinion ſeems Faringdon in 
againſt ſuch Preſcription. Berkſnire. 
If a petit Chapman take a Standing ure. 
weekly in the Market to fell his Wares, he 2 eln 289: 
ſhall not for this be charged to the Repair — — 
of the Church. H. 4. Car. 1. 
A Preſcription, That the Arable Lands Hetley 133. 
within a Pariſh had time out of mind been 
only charged to the Repair of the Church; 
has been diſallowed ; for the Houſes are as 


well chargeable as the Land. 


If 


170 
Hob. 67. 
Churches ani. mon Law, the Repairs of the ſeveral Chut⸗- 


tea, how to be 
repaired, 
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If two Churches be united, at the Com- 


Ches ſhall be made as before the Union. 
But by the Stat. 4 & 5 V. & M.c.12. the 


Pariſhioners of the Church united are made 
contributary to the Repairs and Ornaments 


of the Church to whom the Union is made. 
Vide Stat. VE. 
And fo much concerning the Repair of 


Pariſh · Churches and publick Chappels an. 


nex'd to them; and as for the Repair of 


other Chappels, I ſhall defer till I come to 
ſpeak of Chappels. : 


I did purpoſely omit, in the former Edi. 


tion of this Book, to ſpeak of the Repair of 


Chancels, leſt I ſhould have raiſed a Que- 


ſtion I could not determine; but the Point 


has lately come in queſtion Judicially, and 


I ſhall tell the Reader now what I have 


learned on this Subject. | 
Regularly, the Repair of the Chance], 
both by the Canon Law and Cuſtom of 
England, is to be made by the Rector or 
Parſon of the Pariſh, which he is compel- 
lable to do by Eccleſiaſtical Cenſure, Suſ- 
penſion and Sequeſtration. 
But the great Queſtion in this caſe is, 
where there is an Improprietor,how to com- 
pel him to do it, the Rectories and 'Tythes 


in that caſe being become Lay-fee : But this 


P. 29 Carr, 
rot 37 2. C B. | 


Point} coming lately in queſtion in the Con- 
mon- Pleas, between Walwin and Aubry, it 
was agreed to both by the Counſel that ar- 


gued on both ſides, and the whole Court. 


able wich the repairs of the Chancels. 


Firſt, That the Impropriators are charge- 


Se- 
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Secondly, That they may in the Eccle- 
ſiaſtical Courts be compelled by Eccleſiaſti- 
cal Cenſures to repair them. 
But the great Queſtion was, Whether the 


Biſhop might ſequeſter the Tythes, they be- 


ing now become Lay-fee? Which Point, by 


reaſon of ſome miſcarriage in the Pleadings, 
did not receive a determination. 

Many Preſidents were ſhewed in Point, 
That impropriate Tythe had been ſeque- 
ſtred by the Eccleſiaſtical Judge in this caſe, 
both before and ſince the War; and the 
better Opinion ſeemed to be for the Seque- 
ſtration, it being agreed that the Eccleſiaſti- 
cal Court has Juriſdiction of the cauſe, and 
that being one of the ordinary Proceſles of 
Court. = | „ 

The next thing to be ſpoken of is the seats in 
Seats in Churches, built for the eaſe of the Churches. 
Pariſnioners to ſit, kneel, and ſtand in, for 
the hearing the Word of God read and 
preached, and joyning in Prayers, and 
other Religious Duties, with the other Pa- 
riſhioners. 1 „ | 

Theſe are to be built and repaired as the By whom to 
Church is to be, at the general charge of the 7 aired. 
Pariſhioners, unleſs any particular perſon be 
chargeable to do the fame by Preſcription. 

The Seats ought to be regular, and of In what max. 
a moderate height, that the Behaviour of ver 40 be built. 
the Pariſhioners may the better be ob- 
ſerved; and if any Body of their own Who may build 
Heads ſhall preſume to build any Seat in Seat. 
the Church without the Licenſe of the Or- 
dinary, or conſent of the Miniſter and 
Churchwardens, or in any inconvenient 

SE __ place, 
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place, or too high, it may be pulled down 
by Order from the Biſhop, or his Arch. 
*Dantries Caſe, deacon, or by the Churchwardens, by the 
T. 2 lac. C. b. conſent of the Parſon ; for the Freehold of 
—— the Church, and all things annex'd to it, 
21 8.7.21 b. are in the Parſon: And therefore if any 
Seats cut or one preſume to cut or pull down any Seat 
| puld down, annexed to the Church, he may have an 
_— 3 + og Action of Treſpaſs againſt the Miſdoer 
the Mareri#5. (though he formerly ſet it up) if he do it 
| without his conſent or order from the Ordi- 
9 H. 7. 12. nary; but if the Seat be ſet looſe, he that 
built it may remove it at his pleaſure, as I 
conceive. 


What the Par. But though the Frehold of the Church 
ſon may do in be in the Parſon, yet he cannot pull down 
the Church. any of the Seats anciently erected, or of 
. late erected; but by Licenſe from the 

Biſhop, or by the conſent of the Church- 
wardens. | 3 


Noy 108. If any Seats annex?d to the Church be 
| pulled down, the Property of the Materials 
is in the Parſon, and he may make uſe of 
them if they were placed in the Church 
by any one of his own head, without legal 
Authority; but for the Seats erected by the 
Pariſhioners, by good Authority, I take it, 
the Property of the Materials upon removal 
is 1n the Pariſhioners, 


Who may diſ. The Churchwardens, with the Appro- 
Poſe of the hation of the Parſon, may by Cuſtom dil- 
— 2» Poſe of the Common Seats, built at the 
2.2. Charge of the Pariſh, and place the Pariſhi- 

| bs Og ONe!s 
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oners therein, according to their degrees and 3 Poph 140. 
qualities , but no ſuch Cuſtom can exclude — : 
the Biſhop from a Temporary diſpoſition of 9 
f ſuch Seats : But the Biſhop cannot grant Seats ey, 1.30 & 
s to a Man and his Heirs, becauſe they muſt 31 Car. 2. B. R. 
be attendant to the Houſes 2 Ralls 288.) 
7 WW But the Biſhop has no power to diſpoſe Ps 5, 
of the Seats in any private Chappel next to _ ons Law 
the Church, that is not maintained and re- Hob. 6%. 
paired at the Pariſh charge. 
: The Seats in the Chancel are properly in Holt vol Ellys. 
the diſpoſe of the Rector or Parion ; but it NY 133. 
1 Wl ſhould ſeem that a Pariſhioner may preſctibe 

if for a Seat there. 


ch And note, That all that has been ſaid be- 
fore of Seats, muſt be intended of ſuch 


Seats as no particular Pariſhioner has a 
he right to by preſcription ; for where ſo- 
* ever any Pariſhioner is Owner of an 
ancient Meſſuage, to which any Seat 
has been uſed by preſcription time out 
be of mind; there the Ordinary, Parſon 
als or Churchwardens, have nothing to do 
of in the diſpoſing of ſuch Seats. 
o About Preſcriptions for Seats in Churches, Cro.Jac.667, 


he the Law has been controverted; for ſome- Co.12.106, 
times it has been held, That the Owner of 

an ancient Meſſuage might preſcribe to 

have a Seat in the Iſlz of a Church, which 

wo repaired: After it went further for 3 Inf.202. 
2 Seat in the Body of the Church, which Ney 129. 
_ repaired by him that preſcribed to 
ave it. 


_ But 
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But the Law is now ſetled in this Cafe, 
That a Man that is Owner of an ancient 
Meſſuage might preſcribe for a Seat in 
= any part of the Pariſh-Church, within which 
|} Pariſh ſuch Meſſuage ſtands, although he 
a. have not uſed to repair it. 
l Buxton verſus And this was Reſolved in an Action of the 
=" Bateman. Caſe brought by Buxton againſt one Bare. 
| T. 1 man, for diſturbing him in a Quire, in the 
ot 4 Body of olgreave Church in Derbyſhire, which 
Buxton claimed by preſcription to his Houſe, 
| by all the Judges of the King's- Bench, and 
Vile syderfin, after affirmed in a Writ of Error in the Ex- 
23.89, 20% chequer Chamber, ſo that this Point is now 
Malement Re- jetled by all the Judges in England. 
* See 7 Keeble 754. how Preſcription to a 
Seat ought to be pleaded. 


Carleton verſus And as a Man may preſcribe for a whole 
Hutton. Seat in a Church, Iſle or Quire; ſo he may 
Ney 78. > preſcribe for the firſt, ſecond, or other fit 
ting or place in a Seat. 

And in all theſe caſes of Preſcriptions, 
the Ordinary has nothing to do; but the 
_ is ſolely determinable at Common 

Law. | 


Co Ent. 8.b. And as a man may preſcribe to have a 
—— for Quire, Iſle, or Seat in a Church; ſo he may 
Dink. preſcribe to an ancient Meſſuage, to have 
| the ſole Burial of the Dead, in ſuch Iſl, 
Who may be Quire, or Placein the Church. 
buried inthe Anciently none were admitted to be 
 Charch, Buried in the Church but Prieſts, and 
Spelm. Cane. thoſe that were of clear life and conver- 


ES $90 n.9.4$1. o | 
x n. 29.545. 3 ſation. 


But 
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There was likewiſe anciently a payment Ibid. 519 
due for thoſe that were buried, called Syn- P4jment for 

» Wl Lolum anime, or pecunia Sepulcbralis ; and this e, 

h WM was paid though the Body was buried in 

8 another Pariſh: | | | 


10 But by the Canon Law, Inter dictum eſt om- Nothing to be 
nibus Cbriſtianis terram mertuis vendere & de- paid for Bu. 
e biam ſepulturam denegare. But this muſt be _ „ Tribu. 
þ intended in the Church yard; for by ano- et,. 

ſe, ther Canon in the fame Council it is ex- Can. 16. 

1d preſly decreed, Quod nullus Laicus in Eccleſia Can. 13. 

1. WM ſepeliatur niſi in Cæmiterio. = i 

"W And by the ſame Council it is decreed, where one ſba# 
That abi decimas perſolvebat vivus, ſepeliatur be buried. 

2 [111.27 . Can. 15. 


| Anciently there were no Church-yards in No Church. 
ole Cities, nor burying of the Dead; fo that 2974s in Cities, 
„ay the Archbiſhop of Canterbury could not be elm. Concil. 
Ge buried in his own Cathedral, till Catbberr 
Archbiſhop of Canterbury obtained Licenſe 

from the King, that the Archbiſhops 

might be buried in the Cathedral at Can- 


terbury. 


non "= 
The Church-yards are of common right: 1at.489.. 

to be fenced by the Pariſhioners. = „ 

e 2 1 

nay . By the Cuſtom of England, every per- Who may be 

lave Mon ( except ſuch as are afterwards ex. Lied in the 

Ille, Ncepted) may at this day be buried in the _ 3 
Church-yard of the Pariſh where he dies, 1 

| by _— paying any thing for breaking the ſepeliendum. 

an Oll. | | 


And 


Spelm. Concil. for moſt part is Three ſhillings and four 


nuti ng eight pence in the Chancel; and this i; 


3Inftzo2. the dead in the Church, Chancel, publick 
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Who in the And by the Cuſtom of Emgland, every 
Church Pariſhioner (except as hereafter is excepte() 
may be buried in any common, part of the 
Church or Chancel, paying the accuſtomed 
Fee to the Parſon for breaking the Soil, which 


564+ leges Ca - pence in the Church, and Six ſhillings and 


only for breaking of the Floor, and that's 
the reaſon that in ſome places the Church. 
wardens have the Fee for breaking up the 
Church, though of common right it be. 
longs to the Parſon; and in this the cuſtom 
muſt be obſerved. 


Who my ſet Sir Edward Coke is of Opinion, That any 
wp Dabu. perſon may erect a Tomb or Monument for 


Chappels, or Church-yards, in a convenient 

- Rw : (but, I conceive, it muſt be intendel 

phy Licenſe of the Biſhop, or conſent of the 

What remedy Parſon and Churchwardens:) And that i the 
if baoken, if any body break it, the party that ſet it ver 
there may have an Action apainſt thoſe but 
that break or pull it up, or deface it: Andor 

More 898, after the death of thole that ſet it, the Heir 30c 
3 laſt.202, {hall have the Action. SE. 1 


1 bo may mt be Some perſons are denied Chriſtian Burial oo 
1 the and therefore ſuch perſons are excepted in 
4 9 or » 0 : . | — 
Church yard. What is ſaid before, and may not be burici | 


13.9-2.placuic in the Church or Church-yard , wichou]WPo; 


& ibid. faren- ſpecial Licenſe from the Biſhop. Qs) 
dem, & ibid. | | in 
quibus. | 45 


Tha Go 
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That is, ſuch perſons as Murder themſelves, 
die Excommunicated ; thoſe that die in any 
mortal Sin, Sacrilegious perſons and Uſurers; 
but of Uſurers the Canon holds not in England. 

For Grave: ſtones, Winding-ſheets, Coats of Graveſtones, 
Arms, Penons, or other Enſigns of Honour, 66. 
hanged up, laid or placed in memory of the > Grevii. 
Dead, tlie property remains in the Executors, vo _—_ : 
and they may have Actions againſt ſuch as 1316. Me 
break, deface, or carry them away, or an More 878. 
Appeal of Felony. See Co. 1 Inſt. 18.5. The 9 E. 4 14. a. 
Heir ſhall have the Action, and by ſome the = gh 2 
Wife, or Executors, that erected them againſt 4 . 8 
thoſe that deface them in their time. 

The property of the Bells, Books, and other whoſe the Bel 
Ornaments of the Church, is in the Pariſhio- Gare. 
ners, and in the cuftody of the Churchwar. 12 Hl.. 27 b. 
dens, who may maintain an Action of Treſ. : — 
paſs againſt ſuch as ſhall wrongfully take 10 11.9, 
them away, and the Succefſors may ſuc this % may havs 
Action for the taking away in the time of % Aion for 
their Predeceſſols, and tlie damages reco- g ton. 
rered ſhall be to the ule of the Parithioners; 

but they may declare ad dampnum ipſorum, Cro. El. 179. 
or dampnum parechianorum, and either way E. 4.6. b. 
good, and the Releaſe of one Churchwarden 

(ſhall not bar his Companion; or they may + Cro, Jae. 23. 
have an Appeal of Robbery, for ſtealing the 

Goods of the Church. . | 


By the Laws of England. in the time of propert} chan. 
Popery , if a Stranger had taken my ged H O fer- 
Goods, and offered them to an Image 2 
in a conſecrated Church; this had made — _—_— 
as good a change of the property of my Ou 
Goods, as though I had fold them in a 

5 Market- 
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Market overt; but if I found the Goods 
aſter in the Wrong doers poſſeſſion, I might 
take them again, | 

Goods may be A man at this day may give or dedicate a 
given tothe Goods to God's Service in ſuch a Church, Nc 
Church, and deliver them into the cuſtody of the N 

Coe C. 43 Churchwardens, and thereby the property P! 

s is immediately changed, and the Church. . 

| wardens may have an Action for the taking ff. 
them away. 


Reverence ro There has always been great Reverence pl 
pe —_— _ given to Churches and Church-yards, and {Wh 
een other places conſecrated to God's Service; ID. 
and anciently Churches and Chnrch-yard; of 
were Sanctuaries for Traytors, Murderers, . 

Robbers, Thieves, and others Maletactors, 
and many Laws were made for the regu Ml 
lation of them, and reſtraining that orivi- V 
lege, till at laſt Sanctuaries, with great rea- 
| fon, were totally taken away; for they were | 
Numb. 33. not uſed like the Cities of Refuge under the _ 
— Law, for thoſe that unawares killed others, ſel 
but for all People, be the Crime never ſo Ct 

horrid. ö 


— 2 
— — — 
— — —— ¶ v I es rene 


Where Sanctua- In the 25" of H. 8. Sanctuaries were ta. 
ries were taken ben away in High Treaſon, in the 27" of of 
Stat 26 Hg H. 8. they were taken away in wilful Mur— 61 
cap. 3. der, Rape, Burglary, Robbery in the High- C6 
St.29 H.8.c.12, Way, or in any Houle, or in any Church | 
* Fruſtra im. or Chappel,and in wilful burning any Houle . 


ploratEccleiz or Barn with Corn. 
auxilium qui in 


 ipſam deliquit, c. 17, 9.44 Ad Epiſcopos, 


| But dux 


\ 
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ht But by a Statute made in che 21th year St. 21 Jac.c.ze, 

of King James they were finally taken 1 

te away and aboliſhed, they having too long . 

b, continued for the protection of the greateſt 

e Malefators, a thing unfit for hallowed 

laces. | 

0 F But that Churches and Church yards 

ng ſhould not be prophanely uſed, is evident | 
from the example of our Saviour, who caſt Mak 11. v. 155 
out thoſe that bought and ſold in the Tem- 

1ce ple, and overthrew the Tables ofthe Money- 

nd changers, and the Seats of them that ſold 

ce: Doves ; telling them, My Houſe ſhall be called 

rd; ll Nations the Houſe of Prayer, but you have 

made it @ Den of Thieves, 


And in the Council of AMentx it is forbid, Courts not to 
Ut in Eccleſiis aut in domibus Eccleſizrum wel le, kept in 
8 f c . 3 Churches or 

atriis placita ſecularia minime fiant. 

| 1. | Churck- yards. 

And by a Canon made in the ſixth Ge- Cane“ 
neral Synod at Conſtantinople, buying and Sec Chamber. 
ſelling is forbidden in Churches and /#'s Juſtice, 
Church-yards, wherewich a Canon of our 275. 


. „ « ; * , -_ - 
dun, made in the time of King James, fn, „, . 
agrees. | hets not to be en 


And by a Statute made in the 1 3th year churches or 


ta- 

b of of Edward the Firſt it is enacted, That Fairs Church yards. 
fur- Ne Markets ſhould not be kept in Churches or = = 
igh- Church-yards, for the Honour of the Chur:b. bow — 
\rch There is a Canon to this effect, Quod nul. Conc. Cabila- 


lu ſecularium; nec in Eccleſia, nec infra atrium nenſie, Can-1 7. 
us Eecleſiæ, qualecunq; ſcandalum, aut ſi No fighting, 
multates excitare præſumat, nec arma trabere, 2 — 
wt quemcunq ; ad vulnerandum, aut in terficien- — hure 


dum appet ere, quod ſi fecerit à communione pri- 


vere? 6 
| N 2 And 
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5 Ed 6. cap. 4. 


| Thane lens 


Juſtice, 478. 


No firiking ov 
drawing Ha- 


pos in 1% 
Church or 
Churcheyard, 


Che Parſons part l. 


And to the ſame effect there was a Sta. 


tute made in the Fifth year of Edward the ll © 
Sixth, That if any Parſon, Cc. ſhould by il "! 
Words openly quarrel, chide or bray], l 
© in any Church or Church- yard; that then \ 
© jt ſhould be lawful for the Ordinary of the ( 
place, the matter of Fact being proved by : 
two Witneſſes, to ſuſpend a Lay-perſon, Ml ** 
© ab ingreſſu Eccleſie, and a Clerk from the 6 
 * exerciſe of his Office as long as he ſhall c 
© think fit, according to the quality of the . 
* Offence. : 
© And that if any perſon ſhall ſmite or 

© Jay violent Hands upon any other in the 
Church or Church yard, then ipſo fat, 8 
every ſuch perſon ſhall be deemed excom- i : 
© municate. : 
© And if any perſon, &c. maliciouſlly 0 
* ſtrike another in any Church or Church n 

© yard, with any Weapon, or ſhall draw 
© any Weapon in any Church or Church. ) 
© yard, to the intent to ſtrike any other . 
© therewith 3 the party thereof convicted , 

© by Verdict, or two lawful Witneſſes, be- 

fore the Juſtices of Aſſize, Oyer and Ter WW \ 
© miner, or Juſtices of the Peace in their T 
* Seflions, ſhall have one of his Ears cu 


with the Letter E, and pſo facto excom. 
municate. ; 


© off; and if he have no Ears, then to be 
marked in the Cheek with an hot Iron, 
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It may be a Queſtion, What the meaning Vi. P). 96. p.48. 
of theſe words, Tpſo facto Excommunicate, 5 130. | 
in this Act ſhall be underſtood 3 Whether ic 2975-40 
ſhall be without Sentence declaratory,or no? 
Which is made a Quære in Dyer; but by the Lindwood, Cap. 
Canoniſts there muſt be a Sentence declara- Quiz inconti- 
tory, or Conviction. Cro. El. 919. See the OY 
fame Book, pag.685. Ses alſo 3 Inf.177. G 
6 Rep.29. b. contra. 
And the Law ſo abhors violence and 
force to be uſed in Churches and Church- 
yards, that it will not admit a man to ſtrike De Gn aſault 
again in his own defence in a Church or dem: ſac, 20 
Church-yard ; and therefore the Plea of £** 8 
De ſon aſſault demeſne, is not allowed for a ED 
good Plea in that Caſe. 5 „ 
And to make an Arreſt in a Church or Arreſt in 
Church. yard, immediately after Divine Ser. Ci], &. 
vice, when it may be done elſewhere, is In- 82 : 
dictable and Finable. _ ” = = 
And yet it hath been held, That there 9 : 
may be a Way through a Church or Church- 18 6.4.3.2-- 
yard. | 2E 6. cap. 3. 
By the Statute of 1 E. 6, the benefit of Cen ] 
the Clergy is taken away from ſuch as ſteal % #7 598 
any Goods out of any Church or Chappel. 
For the puniſhment of ſuch as diſturb the 
Miniſter in the Church, whilſt he is reading 
Divine Service, or arreſting the Miniſter 
whilſt he is attending Divine Service, ſee in 
the 11th Chapter before, and Stat. 50 E. z. 
ne 


And ſo much fer the Privileges of Chur- 
ches and Church- yards. > 


N 3 | The 


Officers of the 
Church, 
K techn 194. 


De Clericie, 
lib. t. cap. 13. 
Diſtinct. 23. c. 
Quorundam 
Clericorum & 
ditt. 25. per- 
leclus. 
Oltiarius may 
be taken for a 
Cletk or Sexton. 


he Parſons Part! 


The laſt thing I have to ſpeak relating to 
Churches, is the Officers belonging to the 
ſame, which in time of Popery were many, 
as Oſtiarii, Lectores, Exorciſt, Acolythi, P[al. 
miſt £, Cantores,&Fc —\ 

He that minds to know the ſeveral Duties 
of all theſe Officers, or Orders, may ſatis 
himſelf in Bellarmin's Diſputations, or in 
Gratian, with the manner of their Ordina. 
tions. 5 
Amongſt theſe the Churchwardens and 
Pariſh-Clerk or Sexton, who perform ſeveral 
of theſe Offices, are not reckoned , and 
thoſe are now the only Officers of the 
Church of England, and of whom Ia 
now to ſpeak. 


brei warden The Office of the Churchwardens is to 


Office. 
Doe, & Stud. 
118. 


$ H. 5.4. 


take care of the Repair of the Church, and 
has the ordering of the Bells and Seats, and 
is to provide all Books and Ornaments be. 
longing to the Church, and in his cuſtody, 
and in their charge are all the Goods of 


the Church, and thev are to provide Bread 


and Wine for the Communion, and to ſte 


there be a decent Communion: Table, with 


a Table cloth and Carpet, and Flagon, Plate, 
and Bow] of Silver, Gold, or Pewter, for the 
Service of the Church, when the Commu- 
nion is Adminiſtred; they are to make Le. 


vies, and raiſe Money for the doing of all 


this in ſuch manner as is «before directed; 
and at the end of their Office they are to 
give an accompt of their Receipts , and 


disburſments to the Pariſhioners, and What 


remains 
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emains in their hands upon ſuch accompt, 8 E 4.6. 
ith all the Goods of the Church in their 


uſtodies, they are to deliver over to their 


Succeſſors. | | 

There are many things more belong to 
heir Office, but ſo well known, I need not 
mention them. | 
Theſe Officers by a Canon made in the 3, on t be 
time of Ring James the Firſt,are to be choſen choſen. 
by the Miniſter and Pariſhioners ; but if they Can 89. 


cannot agree of the perſons,then the Parſon, 


Vicar or Curate, is to chuſe one,and the Pa- 

riſhioners the other ; but where the cuſtom 

has been to chuſe them all by the Pariſhio- 26 H.8.6. 
ners, without the Miniſter, the cuſtom muſt 2 Rolls 287. 
be obſerved, notwithſtanding the Canon. . 

By Hale Ch. Bar. Hardres 379. Every 
Pariſh of Common Right ought to chue 
their own Churchwardens, but bec iuſe the 
manner of Election varies, a Cuſtom may 
be alledged. 

There were other Officers called Side men, Side-men their 
but they are almoſt laid aſide; their Office is Me. 
to aſſiſt the Churchwardens in doing their Qn. Jae. go. 
Duties, and they were to take care that no | 
body ſhould loiter or talk in the Church- 
yard or Church-porch, and to ſee that the 
Pariſhioners frequented the Church, &c. 

The Clerk or Sexton is to be choſen by The Clerks 
the Parſon or Vicar, or in their abſence by 9ffie. 
the Miniſter, who the Sunday after ſuch Can. Jac.91. 
Election, is by him that makes the Election 
to be declared, who is Elected. 

——— The Party ſo elected ought at leaſt Bm i be 
to be Twenty years of Age, of honeſt Life ele#:d. 
and Converſation, and ons that can write, 

. Ne: read, 
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read, and ſing: His Office is to aſſiſt th; 
Miniſter at Prayers, and to attend him, and : 


to keep the Church and Seats clean, and c 
Cro Car.s1o, has the keeping of the Keys of the Church t 
2 Rolls 286. to that purpoſe, and is to ring to Prayer, ft 
f.4?. and to do many other things, which by d 
cuſtom belong to his Office to do. is 
Parſous Law, But if ſuch Pariſh-Clerk have time out 
116. of mind been choſen by the Pariſhioner; Wl C 
Ju. Jacs7o. he muſt be ſo ſtill, notwithſtanding the C 
Canon. 
And ſo much for Churches, 1 ſhall next Wi C 
proceed to the Chappels. d 
| O 
Chappel, unde . Chappels, in Latin Capellæ; about which fe 
. denomination I find great diverſity of Op. b 
1 a gelang nions amongſt the Learned: Some concci- il P 
hoc verbo. ving it takes its name 4 capiendo Laico, C 
i others are of Opinion they rook that name 
'& capra , becauſe anciently they were co- Ml C 
vered with Goat-skins. 01 
Others think they take their name et 
cappa Sancti Martini; becauſe anciently the 
Kings of France, when they went to Wars, ſl tl: 
carried that Cap along with them, which w 
was kept under a Tent, and thence called 
Capella. W 
Others have diol it Is taken for 21 ye 
Cheſt or Repoſitory, wherein the Relicks of Ml th 
Saints were 3 
0 
Ella, iz theend Amongſt this variety of Opinions, I ſhall th 
of word ſgni. beg the Reader's pardon to put in my own h: 
Jing little and amongſt the reſt, being not well latisficd C 
Er of <oplo, with any of bee. ol 


0 receive. ' 0 


A 
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A Chappel is a Church in ſmaller Cha- S 4 Chapel is 
racter, and therefore I imagine it might be 7 — Bf. 
called Capella from the Littleneſs of its con- 5 3 
tent or capacity to receive perſons, it dif- church, © 
fering nothing from a Church, but in the 
dimenſion or content, and that the Church 
is the Elder Siſter. 

Of Chappels there are three ſorts; Free Piviſon of 
Chappels, Chappels of Eaſe, and Private 5b. 
Chappels. | 

What thoſe Chappels were that were Minſhey.Covel 
en called Free Chappels, I find likewiſe ſome ee Char- 

difference of Opinions; for ſome have been 

of Opinion, That they were Chappels 
ich founded in Pariſh- Churches, and endowed 
p. by che Founder, and made free to all 
cer People to come, and therefore called Free 
co; Chappels. | 
ame Others were of Opinion, That they were 
c- Chappels built by the Kings of this Realm, 
or by their Licence, and exempted from 
the Viſitation of the Ordinary. 

Others take them for Donatives, and 
therefore called Free Chappels, becauſe they 
were freely given. | 

Theſe Free Chappels, whatſoever they St. 1 Es. c. 15. 
were, were all given to the King in the firſt 
year of Edward the Sixth, except ſome few 
that are excepted in the Acts of Parliament 
by which they were given; or ſuch as are 
founded by the King, or his Licence, fince 
the Diſſolution : For it is agreed on all 
hands, That the King may erect a Free 
Chappel, and free it from the Juriſdition 
of the Ordinary, or may Licenſe a Subject 
ſo to do. EW | 
424 | | Chap- 
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Chappels of 
Eaſe, Parochial 
and not Par 
chial, the dif- 


firence. 


2 luſt. 36 2 
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Chappels of Eaſe ; ſome of them have 
Parochial Rights to Chriſten and Bury, 
and are therefore called Parochial Chap. 
pels, by way of diſtinction, from others 
that have no ſuch Privilege; and theſe 


differ in nothing from Churches, but in 


Chappeli how 
to be repaired, 


Cc. 


the want of Rectories and Indowments, 
the Mother being to be ſerved before the 
Daughter. . 

Thoſe Chappels of Eaſe which are not 
Parochial, cannot Bury or Chriſten; but 
are only uſed for the eaſe of the Pariſhio. 
ners, to hear the Word of God read and 
preacht, and to joyn in Prayers. DR 


Chappels have like Officers for the moſt 
part as Churches have, diſtinguiſhed only 
in name; and theſe Chappels muſt be con- 


ſecrated by the Biſhop as Churches are; 


and the Repairs muſt be made by Aſſeſſ- 
ments on the Inhabitants and Land-holders 
within the Chappelry in the ſame manner 
as for the Repair of Churches, and are 
viſitable by the Ordinary, and the like Ap- 
peals to the Ordinary for unequal Aſſeſſ- 
ments ; but all this muſt be intended of 
ancient Chappels, and where this courſe 


| hath been uſed: For if there be Land given 


for the Repair of them, or any Land or 


_ Eſtate charged by preſcription to the Re- 


pairs of them, then the cuſtom muſt be 
obſerved. | 
Bur of new Chappels of Eaſe there may 
be ſome queſtion, Whether the Ordinary 
can compel the Inhabitants to repair the 
ſame. 
But 


But 
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But when a number of People have for 44 E. 318,9. 
their Eaſe joyned together, and erected a 
Chappel, and procured the Biſhop to con- 
ſecrate it (which was the Original manner 
of erecting Churches) it ſhould ſeem in rea- 
ſon, that the Biſhop ſhould have the ſame 
power to compel the Repair, as he has to 
Viſie it. 5 . 

But I conceive there is no doubt, but thoſe Co 5. 63. 64 x 
of the Chappelry, or the major part of them, Co 125. 
may agree to make an Aſſeſſment for the 7 % Maxim 
Repair of ſuch Chappel, and agree that the PR | 
Collector for default of payment ſhould di- ad uaiverſys 
ſtrain for it; and I conceive ſuch By. Law quod publice 
for a publick good, made by the greater fit per majorem 
number, ſhall bind the reſt. JH 


The Cure of Chappels of Eaſe in many 1e has the 
places, is to be performed by thoſe that have Cure of Chap. 
the Cure of Souls in the Pariſh; and in ?** 
ſome places they are indowed with Lands ee e 
or Tythes, and in ſome places by voluntary [paſs in 


MR * f diſmes 4. ard 
Contributions. And Land or Tythes may in Fræmunie 


be appendant to a Chappel. in Rome 4. 


Whoſoever by Law or Cuſtom is bound 228 N 
to provide Chaplains ſor any ſuch Chappel, ee, b 
may be compelled to do it in the Fccle- kat Enti. 2 b. 
ſiaſtical Courts, or an Action upon the Cais 
les againſt him at Common Law, to recover 
Damages for not performing; but this muſt 
not be intended of a publick Cha ppel. 

The Offerings made at any Chappel are 0firinzs at 
to be rendred to the Mother: Church; but CH. 
this muſt not be intended where by cuſtom, Sr. 
time out of mind, the Chaplain has had 44. 
them, for there the Canon will not bind ; 


nor 
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nor does the Canon extend to Chappels of 
late erection, unleſs they be with a Salve 
| jure matris Eccleſiæ tunc conceſſe. 
How 4 Chappe! If the Patron of a Chappel Preſentatiye 
maß become a preſent to it by the name of a Church, and 
church. b the Clerk by that Preſentment be inſtituted 
+7 34%" and inducted, it hath loſt the name of: 
> n8.z64: Chappel, and gained the name of a Church: 
Duzre, What other alteration is made there. 
by. „ 
Chappels au- 0 Publick Chappels annex d to Parish. 
ner d 10 Chur- Churches, are (as hath been ſaid) to be fe- 
_ _ 10 be paired by the Pariſhioners as the Church is, 
| nete dut not if any other perſon be bound by 
' cuſtom to repair them. . 
Vuare Imp. wil And note, That a Quare Impedit will lie 
lie of a Chat= of a Chappel. 3 
upd a., 1 In what Caſes the Inhabitants of a Chap- 
F.N.B.z2.E, pelry ſhall be free d from the repair of th: 
Mother-Church : See before in this Chap. 


Private Chap. 1 are ſuch as Noble · men, 
pels, and other Religious and Worthy Perſons 


have at their own private charge built in or 

ear their own Houſes, for them and their 

amilies to perform Religious duties in; 
theſe Private Chappels and their Ornament, 
are maintained at thoſe Noble and Worth) 
perſons charge to whom they belong; and 
Chaplains provided for them by themſelves, 
with Honourable Penſions; and theſe an. 
ciently were all conſecrated by the Biſhop 
of the Dioceſs, and ought ſtill to be ſo; but 
doubt many have been neglected of lat: 
time. | 


The 


Chap. 12. OCounſelloz. „ 
The laſt thing I have to ſpeak of, relating Chur H- yards, 
to Churches, is the Church yard, in Latin Ce. 
Cemiterium, from the Greek, Quaſi dormito- 
rium, quia mortui dicuntur dormire uſque ad 
en 
It is the ground wherein the Church is 2 Int 489. 
2 il erected ; the Freehold thereof is in the 
n: parſon; ſo that the Trees, Graſs, &c. grow- Dot. & stud. 
'- ing in it are his; but he may not cut down 118. a 
the Trees but in eſpecial Caſes, as hath been 9 . 
f. ſhewed elſewhere. „ 
re- The Fences are to be repaired at the ; 
is; charge of the Pariſhioners, or in ſuch man- 
by WW ner as by cuſtom has been uſed : And the 
Viſitors in their Viſitations are to inſpect the 
li: Repairs, and to compel the Reparations, it 
need require. 


1ap- It is conſecrated Ground, and partici- 
the I nates of all the Privileges belonging to the 
hay WW Church before-mentioned, and the Pariſhio- 
ners may here freely bury their Dead with- 

nen, out contradiction, or paying any thing for 
fons, breaking the Soil. | 

in ot It is not to be put to any prophane Uſe, to 
thei WW have Swine kept in it, or Muck-heaps laid in 
init; but kept decently, as a Place dedicated 
ents, BY to God's Service. | : 

orthy 

i and 

elves, 

e ah. 

* 5 

3 ut „„ | = . 

f late „ CHAP. 


Ti 
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CHAP. XII. 


Of Parſonages, Vicarages, Sine Cura's 
and Donatives, and of the Indowment; 

of Vicarages, and how a Parſonage and 1 

| Vicarage may be re-united; and many WM 
| | other things relating 70 Parſonages, 


| | 6 . X 5 an 
= Vicarages, and Sine Cura's. Go 
eig 
4 Parſonage or Parſonage, or Rectory, is a certain | 

Rectory, quid, portion of Land, Tythes and Offer. 


ings, eſtabliſhed by the Laws of this King- 
_ dom, for the maintenanc2 of the Miniſter 
| that hath the cure of Souls within the 
1 Pariſh where he is Rector, or Patron, and 

Spe lmans Gloſ. properly comprehends, Integra Eccleſia pa. 
verbo Rector rochialis, cum omnibus ſus juribus prædiis, 
12. decimis, aluiſque proventuum ſpeciebus : Alias 
vulgo dictum beneficiam. And ſometimes 
it is taken pro Manſione, ſeu domicilio Re- 


| Forts, 
is H.7.8a" And though properly a Rectory or Par. 
21 H.7.21.b. ſonage doth conſiſt of Glebe-Land and 
1 Tythes with the Offerings; yet it may be a 
RS Rectory, though it have no Glebe but the 
Church and Church-yard; and in ſome 
places, as in London, and ocher great Towns 
and Cities, there may neither be Glebe nor 
Ibid. Tythes ; but Annual Payments and Offer- 
4 TO: inge 
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ings in lieu thereof, and by the Grant of a 
Rectory all the Glebe, Tythes and Offerings 
will paſs. 1 | | | | 
A Vicarage, is a Cantel or Portion of the Cap. Quoniam 
Rectory ſet out by the Patron, Parſon, and autem verbo 5. 
Ordinary, for the maintenance of a per- 47am 
petual Vicar , who as Vicegerent of the 
Parſon, hath the cure of the Souls within 
the Pariſh where he is Vicar : But a Vica- 
rage may conſiſt of Land or Tythes alone, 
or of Glebe, Tythe and Offerings, or in an 
Annual Penſion without Glebe or Tythes; 
» {Wand ſuch Penſions have been limited by 
ſereral Canons, firſt to five Marks, after it 
was extended to ſix Marks, and laſtly to 
„%«ͤ% 
4 Vicar can have Tythes but by Gift, 
in compoſition, or Preſcription; for all Tythes 
de Jure do appertain to the Parſon. March: 
Reb. 11. OE 
ter — Vicarages are indowed with 
he Glebe and Tythes. 


nd Of Indowments , ſome are beyond all !-dewments 
54. time of memory, that is, ſo long ago, that re 7 
vs, Hir is not known in what time or age the“ * enen. 
lia Iſime was made, and in ſuch caſe it ſhall. 

por be preſumed, that the Vicar was indowed 


with ſuch ſhare of the Rectory, Tythes and 
Offerings, as the Vicar and his Predeceſſors 


Par. have enjoyed by all the time of the memory 

and pf any Man. Oo 

be a But if the Indowment it ſelf be extant, see infra 193. 
the When the Vicar muſt be content with ſuch | 

ome art of the Rectory as he is thereby indow- 

2WN Bed wich. 

nor - 

ffer- But 


| 192 
How to be er- 
pounded, 


2 Rolls 3 35.9. 


indowed de decimis garbarum, ariſing in ſuch 


Ibid.3 38.8. 
Reynells verſus 
Green M. 10 
Jac. B. R. 


yet the Vicar ſhall enjoy the Tythe of this 


fince. | 


Che Parſons Part J. 
But if theſe Indowments be ancient they 
ſhall be expounded according to the uſige 


And therefore if a Vicar were anciently 
in the time of Henry the Third, or beſore, 


a Village, Hamlet or Place, and have by 
colour of this Indowment, as long as any 
body can remember, had the Tythe Hay 
as well as Tythe-Corn of the ſame Villages, 
Hamlets and Places, it ſhall: be preſumed 
that in thoſe days Hay- paſt by tha 
name. | 7 | 
So if a Vicar were anciently indowed 
de minutis decimis, and have by colour of 
this Indowment, by all the time ot me. {MWlou 
mory, had the Tythe of ſome ſmall parc 
of Wood; although Tythe of Wood in its 
own nature be accompted a great Tythe, Heer. 


Wood by reaſon of the ufage. 


Hetley 70.135. If a Vicarage were anciently indowed ou 


2 Rolls 234.7, 
335-4 
Owen 74. 


de Altaragio, which properly ſignifies the 
Offerings at the Altar; yet if the Vica!, 
by colour of this Indowment, by all che 
time of memory have enjoyed the ſmall 
Tythes, he ſhall have them ſtill. 

If a Vicar be indowed of all the Tythes n / 
ariſing in the Pariſh (except Corn, ) and”. 
certain Fields or Grounds in the Parilh, 
have time out of mind been fown with rſh 
Corn, till of late they have been planted g. 


with Hops, or ſown with Saſtron, Wood em 


Rape, &c. the Vicar ſhall have the Tytbe, 
and not the Parſon, 


A , 
FTI 


mall 


thes 
and 
iris, 
with 
nted 
000d; 
the, 


A 
MYA 


And if the Vicar be indowed of all the 2 Rolls 335+ 


E white Tythes, or ſmall Tythes ariſing, re-2 3 Cidc. 


newing, Ce. within the Pariſh, he ſhall not te 


by this Indowment have the ſmall Tythes Hetley 335. 
ariſing upon tho Glebe-Lands of the Re- Winch. 70. 
Gory, though they ſhould afterwards be ; 
ſevered from the Rectory. | 


And it hath been Reſolved, That upon a Picars ſbal ne 
general Indowment of a Vicarage,the Vicar pay Diber of 
ſhall not pay the Tythes of his Glebe- Land *** Gicte. 


5 Cromptons 
to the Parſon. Caſe. 


If the Vicar be indowed of all- the ſmall Master ain 
Tythes, and after Lands that have been Inde. 


ſown with Corn, or mowed for Hay, time * Kolle 335-5: 
out of mind, whereof the Parſon hath. had | 
the Tythe, and theſe Lands are ſince con- 


erted to Hop- yards, or fown with Saffron, 
ood, Rape, &c. the Vicar ſhall have the 
ythes, and not the Parſon: For the In- 
5 goes not to the Lands, but the 
ythes. 3 3 


A Vicar enjoyed-a Tythe time out of Hardieſi $28, 
ind, which was not in his Indowment ; 329. 


and Adjudged good, and ſhall bs intended S ſupra 191. 
an Augmentation made by the Parſon. - 


ariſing upon a Mannor, he ſhall by ſuch In- 
iowment have not only the Tythes of the 
Demeſne and Tenements, but alſo of the 
kreeholders Lands within the Mannor. 


0 - 
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P.. Car. 1. B. R. 


. 


If a Vicar be indowed of all the Tythes 2 Rolls 238.6 
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The Parſonage of Laffenbam in Leicefer. 
' ſbire, the 22> of Edward the Fourth, wy 
appropriated to the Abby of Sully, upon 
condition that a Vicarage ſhould. be in. 
dowed: A Vicar from time to time ever 
ſince was preſented and paid Firſt- fruits, but 
no indowment now extant, it ſhall now be 
intended that it was indowed. 
The Indowments of Vicarages have been 
always favoured at Law, the Vicars for th; 
molt part having the cure of Souls. 


Upon what o- Indowments of Vicarages were for the 


caſton Vicarages r 
1 moſt part made upon the appropriating o 


Selden de De. Churches to Religious Houſes, &'c. and upon 


cimis,371,372, the Appropriation they did uſually aflign 
ſome {ſmall Portion of the Rectory to main: 
tain a fperpetual Vicar to ſerve tle Cure 
and took the reſt of the Rectory to the uk: 

of Abbies,e*c. | 
But: in proceſs of time the Abbots, &: 
grew better Husbands, and took the whole 
Rectories to themſelves, without indowing 
of any Vicar, and ſerved the Cures by their 
on Monks and Fryars; by which mean 
Hoſpitality was neglected, the Churches and 
Rectory Houſes dilapidated , the Miniſter 
often wanting; whereupon the Statute ol 
is R. z. cap. 6. 15 R. 2. and 4 H4. were made, for the 
H cap. 18. making void ſuch Appropriations as were 
Bretton verſus made without competent Indowment of 
Ward. Vicarages, and likewiſe againſt the appto- 


M. 17 Jac B. R. priating of Vicarages; but Vicarages in 


dowed before thoſeStatutes, might notwitl- 
ſtanding thoſe Statutes hays been appro 
priated, LE > 

4 But 


But though for the moſt part Vicarages Stael Curd“ 
were indowed upon Ap ropriations; yet how ; introdu . 
ſometimes the Parſons, Patrons and Ordi- 
naries did indow Vicarages without any 
Appropriation of the Parſonage: And & 
the Vicar were charged upon ſuch Indow- 
ment with the Cure, as for the moſt part 
they were, then the Parſonage became a 
en Sine Cura; of which more hereafter. ; 


The Parſon, or Appropriator, is Patron How ax Impro- 
of the Vicarage by common Right z yet priation may be 
the WY nevertheleſs a Lay-man might have been rel. 
Patron of a Vicarage as well as the Parſon, —_ — : 
and ſo might the King; and the Adyowſon ; E. 3.3 l. ö 
Ton of a Vicarage may be appendant to a Man- 19 E.z. Quare | 
in. nor by Peſcription, and it ſhall be intended pad 178. | 
ure Wi it was granted by the Parſon before the * 336. 0 


time of memory. 14 E.3. 8,16. 


Ot, It ſhould ſeem that at the Common Law, Preehold of the 
hole before the Statute of 14 E. 3. the Freehold Vearage, in: | 
vin of the Vicarage remained in the Parſon, 7% e | 
her and that the Præcipe was to be brought E. „b. ij 
hel 17 | , Sue 3 E. 3, 1 5. b. 0 
eam againſt the Parſon; and before that Statute g E. 3.8. b | 4 
ani the Vicar could not have had a Faris utrum, | 
inter and he ſhall ſtill have aid of che Patron, | 
| 


e off Parſon and Ordinary. = i 
the And as the Vicarage was part, and taken | 
were out of che Parſonage, fo it may be again 1 
t o [© united. 5 1 ; 


opt For if the Profits of the Parſonage or How N. a 
in. Vicarage fall into ſuch decay, that either of 4 + 6 | q 
wich. them by it ſelf is not ſufficient to maintain 2H 6. [ 


Zl H 6.14... 0 
40 E. 3. 28 b. . 


ppro * Parſon and Vicar, they ought again to be 
re · united 


But | Oz And 
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2/Rolls 337. And the Parfon and Ordinary, in the 


time of the Vacation of the Vicarage , 


may re unite the Vicarage to the Par. 


ſonage. 


Where a Vica-" And if a Vicarage ſo fall into decay; 


rage maybe en that the ſame is not ſufficient, competently 


how, to maintain a Vicar, the Biſhop may judi. 

ibid, hz. Cially compel the Parfon to enlarge the 

Vicarage or Appropriator ; but by Catisby, 

22 E-4.24b. 22 E. 4. 24. b., ſuch Augmentation muſt 

per Catiby. be made by the Bifhop, Patron and Or. 
dinary. : _ 


| How Vicarage It hath been Reſolved, That where there 


may be aifſl- js a Parſonage and Vicarage indowed, that 


* y verſus the Biſhop in the Vacation may diſſolve the 


Bancks, Vicarage : But if the Parſonage be impro- 


12 Jac,Scac, priated, the Biſhop cannot diſſolve the 


Palmer 219. Vicarage ; for upon a diſſolution the Cure 

| muſt revert, which it cannot into Lay: 
hands: For where there is a Parſonage 
and Vicarage, they both have the Cure; 
the Parſon babitualiter, the Vicar actualiter; 
per Nog. NE 


How the Re- 


pas roo If an Impropriator or Appropriator, Pa- 


13 tron of a Vicarage, by agreement between 

ye united, him and the Ordinary, preſents to the Par. 

44 Aff p.37. ſonage, by this they are Re- united; and 

2 H 6.33. ir ſeems that a bare Preſentation, with. 

11 H. s. 18. b. out any Agreement at all, diſappropriates 

the Parſonage, and re- unites the Vica- 
rage. 85 1 
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ought to be repair'd by the Parſon. — theVicar, Par. 
BY And ſo much of Parſonages and Vica-/" is to free 
Ha | 31 H. 6. 1 4. a., 


A Donative is a Spiritual Preferment in 4 Donative, 
the Church, Chappel or Vicarage, which quid. 
is in the free Gift or Collation of the Pa- ä 
tron, without making any Preſentation to Y 
the Biſhop. | Y 
Neither needeth ſuch Clergy-man have 
any Admiſſion, Inſtitution or Induction, by 
any Mandate from the Biſhop, or others; 
but may 4 the Patron, or by any other 1 lf, 33 4 a. 
ere authorized by the Patron, be put into pol- | 
hat ſeſſion. | | 2 
the And ſuch Incumbent is free from the Vi- 
r0- Bl ſtation of the Biſhop, or any other than his 
the Patron or his Commiſſioners, and by conſe- 
ure Bl quence free'd from Procurations, 


age * And if the Biſhop ſhould rake upon him - an. 29. 

re; co viſit a Donative, and deprive the lacum- 4 Pariſb. 

er; bent, he runs himſelf into the danger of a Chu mar be 
Præmunire. Co. 3 Inſt. 122. & Davis Rep. ä 
44. 4. Ex Bro, Præm.2 1. | 


een And note, That a Pariſh- Church may 2 Rolls R. 1. 
de a Donative, and have Cure of Souls: 1 Intt. 344. a. 
and And ſuch Donatives cannot lapſe, unleſs by I. 7. 14 8. 
ith. ſpecial Agreement at the Foundation; but na Kebee. 
ates the Ordinary may compel the Patron to 
ca collate. ; EE 
gut the Patron cannot callate a Lay-* Yelr.1, 
"of man, as ſome have thought, bu: a Spiritual F. N. B. 35. e.. 
1 Perſon in Holy Orders. 1 Inſt. 344 A. 
© 5 put; 


If any Charge fall upon the Vicarage, it Charge fals on 


ee don be admitted, inſtituted and inducted, 
. it is thereby for ever after become Preſen. 


| The King may If the King found a Church, and exempt 


| Ibid, Ordinaries Viſitation; and rhe Patron may 
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Cro, Jac. 63. But if the Patron once preſent to a Do. 


How a Dena- native, and the Clerk upon ſuch Preſenta. 
ride may be 


1 Inſt, 344.2.” tative, and ſhall be no longer eſteemed, or 
F, N. B.; 5. e. uſed, as a Donative. - BE 
1 Inſt.3 44 % But if a Stranger that has no Right, 
preſents to a Donative , though his Clerk 
be admitted, inſtituted and inducted; yet 
that ſhall not alter the Nature of the Li. 
ving. | | | 


Band a Pen it from the Viſitation of the Ordinary, it i 
— "rg a Donative, and the King ſhall viſit by his 
i. Chancellor. „„ 90 | 
3 loft-344.%. So it is, if the King found a Church « 
Chappel, without any ſpecial words. 
And the King may give Licenſe to: 

Subject, to erect or ſound a Church « 


Chappel Donative, and exempt it from the 


in ſuch caſe Viſit by bis own Commil 
oo 88 
4 Quare Imp. And a Quare Impedit may be brought d 
lies of # Pens. 2 Donative, quod permittat ipſum prejentar 
1 d 24a. 44 Ecclefiam; but the Declaration in ſud 
344. a.. lc T 2 
Yelverton 61. Cale muſt be ſpecial. 
F. N. B.; 5 e. f. 3 „„ | 
Donatives And Donatives are within the Statut 
within the Sta- againſt Simony, and where they hart 
we of Simemy Cure of Souls, they are likewiſe within th 


21 Plurali. 8 1 


——_— e Fiese 


my 


. 3 =. Ther 
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There is another ſort of Church-Livings Sine Cura, 
that are commonly called Sine Cara? ; theſe did. 
are ſuch Parſonages as have Vicars indowed 
with Cure of Souls, as has been ſaid : But L 
theſe are not within the Statute of Plurali- Living: in. 
ties, nor are theſe Livings ſaid to be incom- le. 
patible : For thoſe Livings are only ſaid to Quare- 
be incompatible that have Cure of Souls; 
and therefore I conceive there needs no Diſ- 
penſation, or Faculty, for taking one of theſe 
Sine Cura s, though the party had another 
Living before with Cure of Souls: But here- 
in the party is beſt to be adviſed by ſome 
Learned Canoniſts; but by the Statute there 
needs no Diſpenſations. | 


And ſo much for Parſonages, Vicarages, 
Donatives, and Sine Cure?s : And for other 
Church · Preferments, I ſhall refer the Reader 
to Mr. Hughes Learned Treatiſe of the 
* Law, they being above my Under- 
taking. 
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| Reſignation, 
quid, | 


To whom, 
Dyer 294. b. 


To er by a 
Proctor. 
Noy 147. 


Jay tons Caſe, 
N P. _ 3 4. Kl. C. B. 


The Patſons Dart! 
CHAP Nv.. 


vat RNeſgnations and Permutation 


are, and in what manner they ma 


be made, and other matters relating 
to them; and of Union and Conſeli 
dations. 


A Reſignation is, where a Parſon, Vi. 
car, or other beneficed Clergy-man, 
voluntarily gives up, and furrenders hi 
Charge and Preſerment to thoſe from 
whom he received the ſame, which may be 
abſolutely, or upon condition. 


A Reſignation muſt regularly be made to 


the next immediate Ordinary , and not to 


the Superior. 3 


A Reſignation may be made by or to a 
Proctor; but a Church is not void by any 
ſuch Reſignation in abſence, till the ſame be 


_ preſented, and accepted by the Ordinary: 


Or a Reſignation may be made in the pre- 
ſence of a publick Notary in the abſence ot 
the Biſhop; and after it is preſented and 
accented, it is as good as though the Biſhop 


had been pre ſent. 
* And 
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And though regularly Reſignations ought Refgnetion 
to be made to the Biſhop, — — may be to the 
Clerk, upon his Admiflion , receives his 5e. 
Charge and Cure; yet a Reſignation to the —— 
King, as Supreme Ordinary, hath been Pla 4984. 
held good. x 


The uſual words of a Reſignation are, Word: of Rc 
Renuntiare , Cedere, Remittere, & Reſip- ſignation. 
ware. A N ibid. 
Donatives muſt be reſigned to the Patron, 7» whom: « 
and not to the Ordinary; for the Clerk in Ponative 1s to 
that Caſe received his Living immediately“ H 
from the Patron Cro,Jac, 63. 

And if there be two Patrons of a Dona- _—_ a 
tive, and the Incumbent reſign to one of 3 
them, it is good for the whole. 


In the Caſe of one Gayton, P. 34 Elis. in Cro. lac. 63. 
the Common Pleas, in a Quare Impedit for 1 ch. 6 
the Church of Little Creſingbam in Nor- —— 5 


folk, a Parſon reſigned his Benefice in the publick No- 
preſence of a publick Notary, ſponte, pure, tary. 
& ſimpliciter, to the uſe of two upon Con- Semole reſelt. 
dition, quod ſi aliqni eorum non admiſſi fuer p“½ EI 
& realem poſſeſſionem Eccleſiæ prædictæ adi. her Ws _ 
piſci non valeant infra ſex menſes, quid Os 
tunc, W. - 

And in this Caſe it was very much diſpu- 
ted, whether a Reſignation could be Con- 
dition; but at laſt, with adviſement with 
the Civilians, it was Reſolved, That a Re- 
fignation might be upon Condition. 


permu- 
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Permutation, Permutations , or Exchanges, are where 
quid. two Clergy-men agree to exchange their 
24 | Livings, and after they made ſuch Agree. 
ment and put in Writing, they make mutual 
Regiſt. 3 os. b.. Reſignations upon Condition, in the Form 
following. mm 


A Refigna= In Dei nomine, Amen. Ego H. 
Do PM de W. Rector Eccleſiæ de N. Lin- 
bd coln' Dioceſ. volens ipſam Eccle- 


2 %% ſiam meam cum Eccleſia de P. dicte 
os. . FR oy 
Dioceſ. cujus Rector exiſtit Dominus 
de W. certis juſtis, & legitimis de 
cauſis ſme dolo & fraude Canonice 
permutare , ipſam Ecclefiam mean 
ex cauſa permutationis hujuſmodi 
non alio modo, in ſacras mans 
venerabilis in Chriſto Patris Domini 
T. Dei gratia Lincoln Epiſcopi 
reſgno, ſupplicans humiliter & 
devote, ut H. de hujuſmodi cauſa 
permutationis ipſam reſignationem 
fic faftam & non aliter velitis ad- 
mittere, & negotium permutationis 
 bujuſmodi quatenus ad vos attinet 
Fideliter expedire. Et proteſtor ex- 


preſſe 


, Chap. 14. Counſelloz. | 8 20 3 
„bree in his ſcriptis, quod fi dicta 
r jermutatio debitum non ſortiatur, ef- 
tum, quod hujuſmodi mea reſig- 
I ; . . _ 
n 1atio predicta pro nullo penitus ha- 
bectur. | 1 


Jo which is added an Inſtrument con- 
taining a Proteſtation, in the Form fol- 
2 lowing: | 2 


6 In Dei nomine, Amen. Ego H. TO 

le de W. nunc Rector Eccleſiæ de P. : 

ce Lincoln Dioceſ. & prius Rector 

" Wl Eccleſie de N. dictæ Dioceſ. proteſtor, 

1 allego in his ſcriptis, quod ft 

6 contingat quod hujuſmodi Eccleſia 

n WW mea de P. abſque dolo & culpa meis 

5 in hac parte à me aliqualiter evin- 

catur, Volo & intendo ad dictam 

ſa Wl Ecclefiam de N. abſque aliqua diff- 

m i cultate libere & licite redire, & 

eam re-habere juxta Canonicas ſan- 

e ctiones, & proteſtor inſuper quod non 

et intendo nec Volo ab hujuſmodi prote= 

x- | ſtatione ſeu effectu ejuſdem recedere 
- LO alts 


a OF > to. * 
pf l £382 vos 
e 


204 


The Parlons Part J. 
aliqualiter in futuro; ſed eidem prote. 
ſtation & contentis in eadem , Vol 


intendo in futuris temporibus fr- 


miter adherere, juris beneficio in ome 


nibus ſemper ſalvo, exc. 


What the effect of this Proteftation is 


1 ͤmuſt leave to the Civilians to determine, 


However the intent of the thing agrees well 


enough with the reaſon of the Common 


13 E.43b. 
| Co. 4. I 02.0, 


Permutation 
void, qi one 
died before 
Induction. 

45 E z. F. 
Exchange 10. 
Gd. 
Perkins tit. 
Exchange. 


Law; for, at the Common Law, if a man 
exchange Lands, and the Land he receives 
in exchange be evicted, he may repair 


to his own Lands, and re-enter upon 


them. 


And it has been Reſolved, That where 
two Parſons of two ſeveral Churches, by 
an Inſtrument in Writing, agreed to per. 


mute their Churches by way of exchange, 


and ſeverally reſigned them into the hand: 
of the Ordinary to that intent; and the 


ſeveral Patrons preſented, according to the 


intent of the Exchange, and the one Par- 
ſon was admitted, inſtituted and induced; 
and the other was admitted and inſtituted, 
but died before induction; that though the 
induction of the other was abſolute, yet 
this was ſo directed by the precedent Agree- 
ment, which was by way of Exchange, 
which ought to be executed on both parts 
in the lite of the parties; and the induction 
could not be made upon Condition _ 

- | | „ gore 


Chap. 14. Connſello:. 455 
fore for this reaſon it was all Reſolved to be 
EE 2 
” A Union or Conſolidation is where two Inſt. Juris Ca- 
or more Churches are united and confolida- nonici, 7 4. 
ted into one, and may be for a certain time; 
as for the life of the Incumbent; and then 
jt is but in the nature of a Plurality, or it 
may be perpetual. 0 5 
Unions are made by the Ordinary by the Cro.El.goo, 
conſent of the Patrons in the Vacancy, with 501. 
the Licence or Confirmation of the King: Finch 90,91. 
But if the Churches, or either of them, be wer 61: 
full, the conſent of the Incumbent is like- 257. 
wiſe neceflary. Rolls 778. 
By a Statute made in the 35" year of 0 E 3.28... 
Henry the Eighth, the Biſhop is enabled to Pant. 80, 
unite Churches which are within a mile one = — 4 
of the other, without the King's Licence or — = 
Confirmation, ſo as one of the Churches me du Union. 
be not above Six pounds in the King's —_— H.8. 
Book. | | . 1 „21. | 
By another Statute in the 19" year of 12 Car.2.c. 3. 
Ring Charles. the Second, the Ordinary is 
enabled in Cities and Corporations to unite 
Churches, with the conſent of ths Chief 
Magiſtrates, without the King's Licence or 
Confirmation, ſo th Churches united exceed 
not 100 f. per Annum. . 
The uniting of Churches ought to be Cro. El. got. 
cauſa utilitatis ſive neceſſitatis, as viciniry, 
paucity of Inhabitants, ſmalneſs of the Li- 
vings, &c. | | > 
And if two or more Churches ſhall be Cro. El. 501 +; 
united upon a falſe Suggeſtion, it ſeems the 2 Rolls 778. 
Union is void, both by the Common and 
Canon Law. Eg” - 
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A4 At the Common Law, it ſhould ſeem, 
Churches might be united of any value by 
| | the Ordinary, with the conſent of the Pa. 
| trons and the King's Licence or Conir. 
. mation. 8 RS. 
EE — unrkgt But J find two Judges affirm, That the 
Feng Ordinary might unite poor Livings withou 
Finch 91. the King's Licence or Conſent ; but na 
great ones. FF 
Y Whence the Judges took this difference! 
30 E.3.27-2- am to ſeek: For in the height of Popery | 
— 8 find the King's Licence or Confirmation al 
. I 04. ways concurrent. 
* And fo much for Unions and Conſolid- Wl - 
Attorny General werſus Epiſc. Oxon. about 
12 Car. 1. Bill to unite a Parſonage to the l 
Biſhop's See. Tothil's Tranſactions in Chas 
cer}, 133. 


Gloria Deo Omnipotenti. N 


The End of the Firſt Part. 
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TYTHES or TYTHING. 
_ -_ .SHEWING 
la what manner all manner of Tythes, 


Offerings, Mortuaries, and all other 


Church Duties are to be paid, and in 
what Courts and manner they may be 


recovered, and to what Charges they 
are „ 


Vith many PTE, things fit for all People; 
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To 1 Wonky and Rams 
rend Son in Law, Mr. An- 
thouy Trollp, Kotter of 


Norbury in A 


Dear Son, 
T is now above thirty years, 
I ſince the Tything Table, pub- 
liſhed many years ago, came to 
my Hand; and upon peruſal there- 
of finding that the Common Laws 
and Canon Laws differed i in ma- 
ny things, I thought it would be a 
Work grateful to the Clergy, and 
uſeful to others, to publiſh ſome- 
thing in order to the reconciling of 
them: To which end I had gathe- 
red together ſome ws but 
the War coming immediately on, 
end ow that the Eccleſiaſtical 
of Courts 


The Epiſtle Dedicatory. 
Courts being laid aſide, and other 
Courſes found out for the recovery 
of Tythes, I deſiſted the father 
Proſecution of that Deſign, until 
it was revived at your requeſt, ſe- 
conded by ſome other Reverend Di- 
wines; whereupon, looking up my 
old Notes, and adding ſuch "$i 
ments and Reſolutions, that I have il 
ſince come to the knowledge o,, T 
the whole is reduced to the form! 
here preſent it to you. Tou have 
moſt Right to it, and I heartih il. 
wiſh it may be of as great Service Ml y 
and Advantage to you, and all the 


Reverend Clergy, as is * red by 
him that is 


44 


Your affectionate 
loving Father 


„ SD. 


THE 


THE 


LAW 


TYTHES or TYTHING. 


_—_— 


CHAP. I. 
What Tythes are, the ſeveral ſorts and 


— 


12 


kinds thereof, and in what manner 


due. 


what manner they may lawful- 
ly and juſtifiably attain to ſuch Prefer- 
ments in the Church as they are capa- 
ble of, and in what manner they may a- 
void all the petils and dangers that attend 
the Beneficed Clergy-Men : It reſts now 
that I ſhew them what Profits they may 
juſtly challenge to belong to their Church 


Piefgrments, and in what manner to be 
VV paid, 


- wy Aving in the former part of this 
Diſcourſe ſhewed the Worthy 
and Reverend Clergy-Men in 


| _ 


9 
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= paid, and how to be recovered, it need 
| . require. And firſt of Tythes, which the Ca- 
noniſts define Tithes to be, 

Definition. A tenth part or portion of Increaſe, commanl. 
ed to be paid to the Sons of Levi for their Mi 
niſtry, wherein they ſerved in the Tabernacle, 

Or, as ſome others define them they are, 
Omnium bonoruim licite ueſitorum quota 
pars Deg Divina inſtitutione debita. 
But the Common Lawyers define them 
4 
Co. 11. 13. b. An Ec leſſaſtical Inheritance Collateral to the 

3 Eſtate of the Land, and of their own proper 

Nature due only to an Eccle ſi af ical Perſon, by 

the Eccleſiaſtical Laws. 


4 Leon. 47. And for that reaſon no unity of Poſſef 4. 
1 fon can extinct or ſuſpend them; but they, Ml * 
notwithſtanding ſuch unity remain u eſſe, i 
and may be demiſed or granted, notwith. i 
| Ranging ſuch unity: But may more pro- d 
perly in my judgment, be detined to be, 
A tenth part, or fo me ether thing in lieu there r 
e all the inereaſe early ariſing forth cf, Ml > 
profits of the Lands and Stocks, or raiſed by ti: £ 
Induſtry if the Pariſhioner, and properly due ti 
tbe Clergy that have the Cure of the Souls in th: 
Pariſh where they ariſe. 
Diwifion. And by ſome Canoniſts Tythes have 


been divided only into two kinds, that is, 

Predial and Perſonal: And in this manner 

of diviſion they comprehend all manner 

of Tythes that ariſe either immediately or. 

mediately from the Land, under the name 

Dot. & Stud. of Predial Tythes; which they again di- 
35 p. ſtinguiſh into predial, mediate and imme- 

168. N diate; under which they comprehend the 
9 


. 1 e a 
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Tythes of Corn, Hay, Wood, Herbs, and Linwood e. 
all other things that either come from the — * 
ground by Manurance, or of its own na- dk of: hes 
ture; and under the name of Tythes Pre- ua. | 
dial mediate, is comprehended the Tythes 
of all manner of Cattel and other things 
that receive their nouriſhment from the 
Ground. | | 
But Tythes by the Common Lawyers , Inft. 649. 
(and which diviſion I ſhall obſerve in my Roll 1. 635. 2 
Diſcourſe) are divided into Predial, Mixt 
and Perſonal : and according to this divi- 
ſion all Tythes that ariſe from the Grouud, 
as before is ſaid, immediately, are only _ 
accounted to be Predial : And thoſe that Linwood c. 
ariſe from Cattel and other things, that Qzoniam prop- 
receive their nouriſhment immediately 45 * 
from the Ground, they call Mixt; and“ . 
thoſe that ariſe from the Labour and In- 
duſtry of Man alone, Perſonal. | 
Tythes again both by the Common 
Lawyers and Canoniſts are divided into 
great Tythes, in Latin majores, ſeu groſſæ de- 
cimæ; and into ſmall Tythes in Latin mi- 
reg, Or minute decimæ. And in this diviſion 
Corn, Hay and Wood are all accounted 
gots or great Tythes. But there has been 
lome queſtion, whether Tythe Wood ſhould 
be accounted a great or minute Tythe ; 
and reſolved that if a Vicar be only in- 
dowed with the ſmall Tythes, and have Rolls 1, 643. 
by reaſon thereof always had Tythe v. 2. 
Wood, that in ſuch caſe it ſhall be ac- 
counted a ſmall Tythe, otherways it is to 
be accounted amongft the great Tythes. 2 Bulſt. 27. 
And Woods has been twice adjudged - Littl.Rep.244. 
1 


— 
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if be a ſmall Tythe, as Littleton Reports. 
Cro- El. 467: But all manner of Tythes of Gardens, 
. Herbs, Roots, Fruit, Saffron, Woad, whe. 
l. ther ſowed in Fields or Gardens, Flax, 
5743. Hemp, Hops, Rape, and all other Predi- 
| | al Perſonal and mixt Tythes are account 
Palmer 219... Ed inter minutas decimas 5 but in Udal's and 
220. Tindal's Caſe, Hutten 77. in ſome caſe 
Hops, Woad, &c. may be great Tythes 
in places where they are much ſowed. 
Lindwaod c. And herein the cuſtom of England is 
 Quomam prop- kind to the poor Vicars, making many 
2 el. things to be allowed for minute Tythes 
ecimis. Yu" | | 
e that are not ſo in others. 
I have been the longer in this diviſion of 
I vythes, betwen great Tythes and ſmall 
Spelm. Gloſl. Tythes, becauſe many Vicarages are en- 
28.Cio El fs dowed with the ſmall Tythes only; and 
Hetly 135. in ſome old endowments you will find the 
Winch. 70, word Altaragium, which by cuſtom may as 
Rx Jure deli. ell comprehend the ſmall Tythes, as ſuch 
| Profits as ariſe from the Altar. 
Now perhaps it may be expected I 
ſhould ſay ſomething to ſatisfie the Read- 
er by what Law Tythes became due un- 
der the Goſpel, But in that point I find 
ſo great a difference between the Cano: 
niſts, School Men and Divines, that it 
would be a great preſumption in me to 
take upon me to determine the point; 
the rather becauſe I am informed by a 
Heylins hif r Teverend, learned and grave Divine, that 
Predhyery 39, the Learned Seldzn retracted his Opint- 
Seld. Hiſt de on therein; and what it was you may 
eim. c. 3. Sect. ſee in the places noted in the Margent. 
71727 his Retraction of Seldens is alſo pub- 
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liſhed in Dr. Comber's Preface, to the firſt 
s, part of his Hiſtory of Tythes. But Mr. 
Vid (Atbenæ Oxon part 3. f. 108.) ſays he 
x, vas forced to do it. Which ſeems plain by 
i- theſe two paſſages of Mr. Selden. 


t- Cum Ric hardus Montacutius (poſtea Epiſ- 
d copus Norwicenſis) in ſe — Hiſtorie 
es ll Decimarum, rege annuente , confutationem, 
es Wl Rex mibi acrius interdicens Reſponſo aliquo, 


mibi dixit, ſi aut tu ipſe aut quis amicorum in 
is Confutationem illam (quæ paulo poſt furore 
ly Pleniſſimo Anglice exiit) Scripſeritis, in vin- 
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& ¶ cula te conjiciam. Quod Confutationis futuræ, 


puto, non exigua per ſe Confutationis inſtar 
of fuit. Vindicie de Scriptione Maris Clauſ. 19. 


of Dr. Montague] locus hic non et ; uti 


rum acriter nimis, non dico quam feliciter, 
a compluribus contra nos, manam interea de 
tabula, non ſine juſſu Principali, cui libentiſ- 
ſime parebamus, ſecure retinentes diſputata. 
Numeroſus ſane eff libellorum, quos ea occu- 
pat, cumulus, ſed diu eſt quod annoſa ſatis, 
& ſatis vexata, prudenter , puto, ſop-ta eff. 
De Dis ſyris (Edit. Amſtel.) p. 285, 286. 

But fo far as | have obſerved, they all 
agree in this, That Tythes uad ſuftenta- 
tionem Cleri vel Miniſt rorum Dei are Jure 
Divino: So that the ſole queſtion amongſt 
all theſe Learned Men is about the quan- 
tity, or quota pars. But be they due jure 
Divino, jure Eceltſiaſtico, or jure Humano, | 
conceive the difference cannot be great, 
lince, as it muſt neceſſarily be cont. fled, 


Sed adſiciendi plura de homine (ſpeaking 


nec plura aperiends de lite illa Decima- 


they have been given and conſecrated Deo 


And in the end 
of the Epiſtle to 
the Reader, The 


Que ion. 
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Dot. & Stud. & Sante Ecclefie and ſo being dedica- 
1. 2.c. 55. f. ted to God and his Service (in my poor 
164. b. 165. judgment) the taking them away from 
1 the proper uſe and end, cannot be leſß 
Sacrilegious, than if they were without dif. 

pute Jure Divino. I ſhall not therefore 

ſtuff this preſent Diſcourſe with the Argu- 

ments of any ſide, but ſhall leave the Lear. 

ned to their own conceits, it ſerving my 

purpoſe that they be due by any Law, Di. 

vine, Humane or Eccleſiaſtical. My next 
Examination ſhall be ro whom they are due. 


2 — 


CHAP. I. 


To whom Tythes are due, and by whom 
to be paid, | 


FA ben ſhewed in the former Chapter 
what Tythes are, and the ſeveral 
kinds thereof, I ſhall in the next place ſhew 
: to whom the ſame are due. 

—_ _ That there were Infeudations of Tythes 
obs, es before the Parochial Rights were ſetled, is 
| without diſpute both here in England, and 
Seldems Hiſt. in other Chriſtian Kingdoms and Com- 
decim. 178, &c. monwealths: In which particular the cu- 
| hg * rious may fatisfy themſelves in Mr. Selden's 


art. 3. concls Hiſtory of Tyther, and other Authors, And 
fon. it is more clear, that before the time that 
| the Parochial Right of Tythes were ſetled, 
that the Owners of Lands might grant 

their Tythes to, Eccleſiaſtical or Religi- 

ous Perſons (a multitude of Preſidents 

where 
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whereof the Reader for his ſatisfaction 7 
may find in the Monaſt icon Anglicanum of Mr. - | 
Dugdale :) fo that by this means the whole 9 
Tythes of ſome Pariſhes, and divers great | 
Portions out of other Pariſhes, were grant- | 
ed to Abbots, Priors, &c. And ſome to the 
Parſons and Rectors of other Pariſhes ; 
which is the reafon why at this da 
there are ſeveral Portions of Tythes held 
from the Pariſh Churches by Impropria- 
tor and Rectors of other Pariſh Churches. #75 the Pa. 
When the Parochial Right of 'Tythes 2 2 
was firſt ſetled, there hath been (as ſhould 5 2 
wh ſeem) a vulgar Error. For 'tis frequently 10 H. 7. 8.a. 
{aid in our Common Law Books, that be- 43 E. 3. 5. 
fore the General Council of Lateran, which 1 & Stud. 9 
was held 1179. that every one was at li- Co. 1 b | 
beity to give his Tytbes to what Spiri- Dyer 84, &c. 
tual, Eccleſiaſtical or Religious perſon he 
pleaſed ; but that by that Council the Pa- 
Kr Bl rochial Right of them was fetled. Neither 
ral WI was this an Error of the Common Law- 
vers only, for Mr. Lizdwood a Learned 
Doctor of the Civil and Canen Laus, 
hes that lived in the time of H. 5. about two 
bi hundred and fifty years ago, tells us that 
and . Vene potuerunt Laici decimas in feudum re- Linwood c. 
"MM" i tincre, & eas alteri Eccleſiæ dare ante Concili- locat. & con- 
ci Wl in Lateranenſe, non tamen poſt, &c. duct. verb. 
Jen's But theie is no Canon in that Council P den. 
= to be found, whereby the Parochial Right Seldens Hiſt. 
of Tythes was ſetled, nor was the Paro- decim. 23:. 
led, H chial Right of Tythes ſetled till the year 2 Inſt. 647. 
rant WY 1200. and then not by any Canon, but by Velden de Dec. 
igi- I a decretal Epiſtle of Pope Innocent the third, — 
ens a Brief of which Epiſtle here follows, as I 
[11% ME — . e | find 


OM 
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Innocent 3. find it in Mr. Selden's Hiſtory of yt bes, and the 


Ep. _— in Sir Edward Cook's Inſtitutes. bu 
* It Pervenit ad audientiam noſtram, quod mu]. Wl Cc 


Seldens Hiſt, ti in Dioceſi tua Decimas ſuas integras vel ty git 

of Tythes, 231. as partes ipſarum non illis Eccleſiis, in quarum Dt 

Parochiis habitant, vel ubi predia habent, & me 

4 quibus Eccleſiaſtica 33 Sacramenta, th. 

per ſolvunt; ſed eas aliis pro ſua diſtribuunt v. 

Voluntate: Cum igitur inconveniens eſſe videa. cre 

Innocent 3. ur & a ratione diſſimile , ut Eccleſiæ, que ill be 

tells us in his Spiritualia ſeminant, metere non debeant s ſui to 

Epiſtles, that Parochianis temporalia, & babere, Fraternitati th 

Tythes are ave tue (being directed to the Archbiſhop of T. 

to the Pariſh RE | 

Prieſt de com- Canterbury) aut horitate præſentium indul ge mu, th. 

muni jure. ut liceat tibi ſuper hoc, non obſtante contradi- s! 
Vid. Decretal. ᷑ione vel appellatione cujuſlibet ſeu conſur- 

— tudine bactenus obſer vata, quod canonicum fu I C 

Cum in tua erit ordinare, & facere quod ſtatueris per Cen- vu 

Dioceſ. & ibid. ſuram Eccleſiaſticam firmiter obſervari: Nalli C 

c. 29. Cum ergo, & c. Conſir mat ionis, &c. Datum Late. Ml be 

contingat. ran. 2 Nonas Julii. or 

Il¶ͤ˖ muſt acknowledge I give the Reader Ml P"t 

this a liitle imperfect for want of the O- of 

riginal ; and it was Sir Edward Coke's Cale ¶ Cit 

alto; tor I perceive he borrowed his from in 

Mr. Selden. - thi 

But ſome have fancied (and perhaps be. 

not without reaſon 3 for this ſeems not to MW the 

be a general Decree, but a particular In- NW 

ſtruction to the Archbiſhop of Canterbury) lig 

that the Parochial Right of Tythes was , 

not generally ſetled of long after, that fe 

TY is, by a Canon made in the Council of “ 

Vide Selden's Lyons, which was in the year of our Lord I 

Hiſt. of Tythes, 1274. under Gregory the Tenth, in which chi 

7. Council, it is ſaid, there is a Canon — Rit 
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che ſetling the Parochial Right of Tythes, 
but not found among the Canons of that 
Council. But whether that were the Ori- 
ginal, or a Confirmation of ſome other 


me to judge ; But certain it is, that about 
this Century the Parochial Right of Tythes 
was ſetled in general. But though this de- 
cretal Epiſtle of Pope Innnocent the Third 
be not general, yet it was Obligator 


Decree or Council, I dare not take upon 


Y as Godolph. Rep. 


to the Province of Canterbury; ſo that in Can. 358. 


1; that Province the Parochial Right of 
of Tythes may take its date from the time of 
that decretal Epiſtle, which was, as above 
1. zs ſaid, in the year 1200. 3-1 | 

* Mr. Doctor Godolphin in his Repertitorium 
2 Canonicum ſeems not ſatisfied, that it is a 
en. vulgar Error in our Books, that before the 
„ Council of Lateran, every one was at li- 
te. berty to give his Tythes to what Spiritual 


ler prove a ſettlement of a Parochial Right 
of Tythes by a Council of Lateran, he 
cites a Canon made by Innocent the Third 


om in the ſecond Council of Lateran held in >, 
the year of our Lord 1120. ſixty years - 

as I before the Council held under Alexander 

tro the Third, 1179. or as ſome have it 1180. Linwood 81. 

In- where he ſays it was decreed that the Re- b. 

ary) ligious perſons, Viz. the Ciſtertians, Hoſpi- Selden DeDec. 

was lers, Templers, and thoſe of St. ohn of 37. 

char Jeruſalem, which by the Popes Paſchal and 

of Aarian were exempted from payment of 

ord I Tythes, ſhould pay the ſame to the Paro- 


hich Nchial Incumbent, whereby a Parochial 
1 for I Right of Tythes was ſecled by a Lateran 


the Council, as he concludes, But 


Page 358, 
or Religious perſon he pleaſed; and to 
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Page 616. 


4 


Decret. Greg. 
J. 3. tit. 30. 


| cap. 34. 


himſelf ſo much; for firſt, there was ng 
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ut I wonder the Doctor ſhould miſtake 


Lateran, Council in the year 1120. and he 
himſelf in his Catalogue of the Council 
mentions none to be held that year, but 
aſſigns the ſecond Lateran Council to be 
held in the year 1131. wherein the Docto: 
is again miſtaken ; for the ſecond Latera 
Council that is not reckon'd amongſt the 
General Councils, was held under Paſchal 
the Second 1112. And the ſecond Gene. 
ral Council held in the Lateran, was held 


under Innocent the Second, Awno 1139, but le. 


of neither of theſe Councils are any Ad; Ml th 
to be produced; beſides, Pope Innocent the ll cl: 
Third entred not upon the Papacy till de 
1199. and ſo could hold no Coundl 
0% 15 | 

But I preſume the Doctor meant the ¶ bu 
Council of Lateran held under Innocen ly 
the Third, 1215. where there is a Canon liv 
ſomething like that the Doctor mentions; Ml an 


for by that Council ic is decreed, That the mc 
Ciſtertians, and all other Orders priviledgelMf ho 


trom the Payment of Tythes (without let 
enumerating any more of the Orders) bet 


ſhould pay Tythes of ſuch Lands as they Fo 


ſhould purchaſe after that Council, althoug gr: 
they held them in ther own proper hand; Ta. 
Eccleſſis quibus ratione pradiorum antea ſolvM | 
bantur, niſi cum ipſis Eccleſiis aliter duxerm Ty 
componendum : But this can ſettle no Pao the 


chial Right, for ic is only that the Tythe nul 
hall be paid to the Churches, quibus ante Vr. 


ſolvebantur. And that the Parochial RightWhigr 


of Tythes was ſetled before that Coun ing 


cil 


xerint 
Paro- 
yehes 
ante. 

Right 
youn 
ci! 
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cil, appears clearly by the very next Ca- Selden DeDec. 
non of that Council; For there being Com- (37: 
plaints made in that Council that divers ne, 
Clerks, as well Regular as Secular, upon 
Grants and Leaſes of their Lands, took 
Covenants of their Grantees and Tenants 
to pay their Tythes to the Grantors in 
prejudice of the Pariſh Prieſts, it was there- 
fore decreed, quod quicquid fuerit occaſione 
lujuſmodi pacti præceptum Eccleſiæ parochiali 
reddatur; this word reddatur proves ſuffi- 
ciently that the Parochial Right was ſet- 
led before that time; and Pope Innocent Greg. Dectet. 
the Third, in ſeveral of his Epiſtles, de- | 3. de decim. 
clares that they are due to the Pariſh Prieſts 8 
de communi jure. 5 | ene aue 
And that the Parochial Right of Tythes tingat. 
was not ſetled by any General Council, 
but by a Papal Conſtitution, appears clear- Selden de Dec. 
ly by what Sir Robert Parning ſays, who 294. 
lived within an hundred years of this time, 
and was aſter Chief Juſtice the of Com- © 3: 5 a. 
mon-Pleas, who could not be ignorant 
how the Parochial Right of Tythes was 
ſetled; and he ſays, That in ancient time Nota. 
before a new Conſtitution made by the 
Pope, the Patron of a Church might 
grant Tythes within his Pariſh to another 
Pariſh, 
But whether the Parochial Right of 
Tythes was ſetled the one way or the o- 
ther, it ſeems that all former Grants were 
nullified, or otherwiſe che Conſtitution had 
wrought {mall effect to the end it was de- 
igned, the greateſt part of the Tythes be- 
ing before that time granted to Monaſte- 
ties, 


c. I. cum con- 
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Seld. de Dec. Clergy-Man, Secular or Regular, continue 


c. 6. ad aures Land forty years together Tythe free, he 


Seldens Hiſt, was capable of Tythes in pernancy, but 


224 Che Parſons Counſelloz: Part 1, Met 


ries, as may be obſerved in the Monaſtien Mon 
Anglicanum. | 
But notwithſtanding this Conſtitution, Pig 
many of the Abbots held out againſt the Ncbe/ 
Pariſh Prieſts, who durſt not, or were noe the 
able to conteſt them, and after claimed Eſt. 
the Tythes by Preſcription, that is to ſay, min 
by forty years poſſeſſion, which is a Pre. Nh. 
ſcription allowed by the Eccleſiaſtical {Mbcir 
Courts; and that's the reaſon that many of 

Portions of Tythes are at this day held Ty. 
by Impropriators that had been gained by that 
the Abbots by ſuch Preſcriptions, and not tho. 
by their ancient Grants, and by this means nor 
they got their Preſcription de non deciman- Ned « 
do: For the Canon Law does allow ons Ane 
Clergy-Man to preſcribe againſt ano- 
ther, but not a Lay-Man by any means to 
the prejudice of the Church. But if 2 


161, 


to have the poſſeſſion of a portion of Tythes 
in another Pariſh quietly forty years, this 
ſhall make him a good Title againſt the 
proper Incumbent, and the ſame Law holds 
Greg, Decret. 4e non decimando: For if a Clergy- Man 
I. 2. tit. 26. Religious, Secular or Regular, hold any 
noſtras. ſhall hold Tythe free for ever; hut if a Lay- 
man hold Lands Tythe free a thouſand 
Tbid. c. 7. cau- Years, it avails him nothing by that Law. 

ſam quæ, &- But after the Parochial Right of Tythes 
was ſettled, it is clear, that no Lay man 


as 

DIOD 
15 
ich; 
preſc 
he 
dots, 


decim. 398. in particular Caſes, till the Statutes by 
and in his Re- which the Monaſteries and Religious Hour 
view 478. ſes were diſſolved, enabled them: 1 in 

N fome 
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ſome ſpecial Caſes Lay-men were capable Co. 2. 44. 4. 
of Tythes in pernancy, as in the Caſe of Na Hebeln 
pg and Heron cited in the Biſhop of Nin. ph. 
chefer's Cale, where the Caſe is put, That Co. 2. 45. a," 
the Lord of a Manor, and all thoſe whoſe. | 
Eſtate he had in the Manor time out of 

mind, had paid to the Parſon of D. (in 

which Pariſh the Manor lay) for the time 

being, a certain Sum for the maintenance 

of Divine Service in contentation of all 

Tythes ariſing within the ſaid Manor, and 

that in conſideration thereof he, and all 

thoſe whoſe Eſtates he had in the ſaid Ma- 

nor by the time aforeſaid, had and enjoy- More 599. 
ed all the Tythes ariſing in the faid Manor : 

And in this caſe it was adjudged, That 

the Lord of the Manor might have theſe 

Tythes in pernancy, and ſue for the ſame 

n the Spiritual Court; but a Man cannot 


ue claim Tythes generally as part of, or be- 

hes Mlonging to a Manor. „ „ 

this But ſince the ſeveral Statutes made for the L nen capa: 
the diſſolution of Monaſteries, thoſe Tythes 44 H Hebes in 

„ds rhich were appropriated to the Religious — = 

lan Nrlouſes ſo diſſolved are become Lay-Fee, and p;joluim of 

any Lay-Men by the Laws of this Realm Abbeys. 

be Hare capable of them in pernancy, and may | 

ay-· ue for the ſame in the Spiritual Courts. 1 

and But ſince the Parochial Right of Tythes AM the Bebe, 

v. as ſettled prima facie, all Tythes not ap- Auen to che 

ches propt ĩated belong to the Rector of the Pa- gc; 

man ih- Church wherein they ariſe; yet not- Portions by Pre 
but vichſtanding the Parſon of one Pariſh may ſcription. Greg. 

s by hreſcribe to have a Portion of Fythes in _ preſcrip, 

Hou- he Pariſh of another; and ſo might Ab = * —— 


It in 


dots, Priors, and other Religious Perſons Rolls 1. 657.9, 


mo 


4 - mw * - 
um a___o__— = —— i 4-4 — — - 


_ 
——_— — 


How Preſcri pti- 
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Selden's Hiſt. preſcribe to have Portions of Tythes in pa. 


of Tythes, 161. riſhes whereof they had not the Advowſons 
gion, are to be and by conſequence the Patentees from the 
proved. Crown, and the Impropriators may claim 
Selden's Hiſt. the ſame by Preſcriptions in the Abbotz, 
decim. 364. Priors, &c. and the uſage ſince the diſſo- 
9 lation will ſerve to prove the preſcription 


Selden 399. and uſage in the Abbots, &c. that they held 


the ſame ſo time out of mind. But no Lay: 
man at this day is capable of Tyrhes in per- 
nancy but under the Statutes of Diſſolution, 
_ unleſs by a Grant by the Biſhop, Parſon and 
Patron made before the diſabling Statues, 
Extra parochial As for Extra-Parochial Tythes, there 


Dies. J E. 3z. have been ſome differing Opinions. Sir i. 


liam Herle was of Opinion, that they be. 
longed to the Biſnop of the Dioceſs, as ge- 
neral Parſon of his whole Dioceſs, ground. 
ing his Opinion, as it ſhould ſeem, upon 
the Canon Law ; but there was never any 
ſuch Canon received or approved in this 

Kingdom. | - x 
Selden's Hiſt. Mr. Selden is of Opinion, that Tythes of 
decim. 108. Increaſe of Lands not limited to any Px 
riſh may be diſpoſed of arbitrarily in like 
manner as other Tythes might before the 
Parochial Right of Payment was eſtabliſh 

; ed. Selden de Decimis, 365. 
21 All. 75. But it hath been reſolved both in Parl:r 
2 Init. 6474. ment and by ſeveral Judgments at Common 
_ . 057: Law, that all Extra-Parochial Tythes be- 
10 H. 5. 18. 3. Jong to the King, who is a mixt Perſon, 
Co. 5. part 128. and Capable of Tythes at the Common 
Law in pernancy. 3 5 

Now having ſhewed in general who ate 
capable ot Tythes in pernancy at this da), 


” 


and 


es Of 
Pa- 

like 
the 


liſh- 


wha 
mon 
s bg 
r{on, 
mon 


o ate 
day, 
and 


5 


Chap. Dy Law of Tythes. _ 
_ * 3 of common Right the be- Ry! rh 
ong, IU all proceed to ſhew to who de- — erg s Re- 
are due in ſome particular Caſes — bs part; l 
If a Parſon Leaſe his Gleb 7 Caſes 10 rad 
do not alſo grant th e-Lands, and Haber are 8 _ 
Tenant ſhall 8 the Tythes thereof, th E W a 
all pay che Parſon Tyth ? 6 Col 161. 
though the Parſon Leaſe his 3 es, Nay — the 
* bus pr oficuts & commoditatibus 3 *Leaſe. IO 
_ rendring Rent, pro omnibus ee Owen 39. 
— & demandis quibuſcunque , yet _ ont 22 verſ. 
—_— the Tenant ſhall pay — 32 _ * | 
i The _ —_ upon theſe [ ands * _ 11. 13. b. 
1 zw it is. if an Ir 3 yer 43. p.22 
ne 
= as the Parſon ſhall have Tythe of pre / 19 
2 Tenant, fo he ſhall have of hi 20 efinent. 
[ de: Andif a Parſon hath Lands US Ee. Co. f. 141. 4. 
ame Pariſh whereof he is Paiſe in ug 
miſes his Tythes, he ſhall on, and de- Cro. El. 261. 
bs Farmer, 'thes, he ſhall pay Tythes to 
a Parſon ſow his G * 
ro 
= the Emblements (I m__ 2 8 4. 
1 * the Ground) the 2 ab Eure. Ms 
_ rn ſhall pay the Tythe of it to th Hill. 11. Jac, 
1 a Parſon ſow his — oll 655 k.t; 
wy Leaſe the Land, the Tenant ſhall 2 
There Landlord Tythe of this Cann 
the oak F-rok been ſums Opinions that if C. 10. 8 
k ariſhioner ſow his Lands, a d bet 2 
everance the Parſon di Wk nd. etore 21 Hf. 30. a. 
the Par; ſon vie, that in this Caſe Uplavc 
arſons Executors and not his Succ - — veak 
ſhould have the Tythes. Br Em! uccellor _ 
| . „ kk mb!. 2. » £1, per 
N.. there have been ſonie => _ _ Poph. & Gaw- 
at if the Parſon ſow his Glebe Ke gs dy ver. Fenner. 
ie | 


be * - 
tore ſeverance, that his Executors ſhould 


2 
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Br. Embl. 9. not pay Tythes of his Corn. Br. Embl, 


acc. 2. — ments. = Li 
Beben the . But both theſe Caſes, if they had been (ſin 


Pacation be» Law, are put out of doubt by the Statute of 


toy. 28 H. 8. which hath given all the Tythe; e 
* H. 8. and other Profits belonging to the Rectory the 


to the Succeſlor, from the death of the laſt br 
Rolls 655. k. 3. Incumbent, which hath taken away al In 
C.L. 55.6. pretence the Executors could have in ſuch in 
— "_— Caſes. But notwithſtanding this Statute, Il 4 
Jeceſſferine. U take the Law to be clear that the Execu. 47 
Whether the N. tor of the Parſon ſhall have the Corn ſown Ml ©? 
car and Parſon by his Teſtator in his life-time, as the Ex A 
ſhall pay toeach ecutors of other Tenants for Lite have h) 
other, More | | 
910. 457. the Law. : | 

Crompton's And fo it is ſetled by the Statute of 1} 
Caſe P. 3. Car. H. S. before mentioned: But if the Parſon 
* '\. Vicar, &. ſow the Land and be deprived, 
Cre. El 4 reſign or accept another Living, the Sue 
Winch. 50. Ceſſor ſhall have the Tythe. 


Tythes may be It hath been held, that the Vicar upon 


long to a Chop. a general Indowment ſhall not pay Tytha 9 

1 More 437. Of his Glebe to the Parſon, or the Fruit i © 

— that ariſe from the ſame, Quid decimas Ec n 

etly 135. cleſia Eccleſiæ reddere non debet, without ſpt f 

* a dez. Cial Words. | 0 
Dyer 87, © ðso if a Vicar be indowed of all the mal 


Raſt. Ent. Tythes ariſing within the Pariſh, yet he 
Treſp. in diſ- ſhall not have the ſmall Tythes ariſing up 
— r on the Glebe- Lands of the Parſon. 
— Tythes by preſcription may be appen- 
Decret. Greg. dant to an ancient Chappel. 
de decim. Cum And note, That by the Canon Law, 
1 perſonal Tythes are to be paid where the 
17 Car. 2. Patty communicates, but predial to the 
Cap. 3- Parfon within whoſe Pariſh the Land lies, 


Lind 


Chap. 2. Oꝛ Law of Tythes. 
Lindwood cap. Sancta Eccleſia. De decimis, 
in the Gloſs verbo negotionum. 

By an Act of 8 made in the ſe- 
venteenth Year of the Reign of King Charles 
the II. It is Enacted, That every Owner 


or Proprietor, Owners or Proprietors of any 4 Law 
Impropriation, Tythes or portions of Tythes „ _ 
in any Pariſh or Chapelry within the King-! 4 


dom of England, or Dominion of Wales, is, 
are or ſhall be by virtue of this Act inabled 
and impowred to give and beſtow, unite 
and annex the ſame, or any part thereof, un- 
to the Parſonage or Vicarage of the ſaid 
Church or Chappel where the ſame do lie 
or ariſe, or ſettle the fame in Truſt for the 
benefit of the ſame Parſonage or Vicarage, 
or of the Curate or Curates there ſuc- 
ceſſiyely, where the Parſonage is Impropri- 
ate, or no Vicar indowed, according to his 
or their reſpective Eſtates, without any Li- 
cence of Mortmain, any Law or Statute to 
the contrary notwithſtanding.” 
And it is farther Enacted by the ſame 

Act, That if the ſetled Maintainance of 
ſuch Parſonages, Vicarages, Churches and 
Chappels ſo united, or of any Parſonage 
or Vicarage with Cure, in the Kingdom 
of Eugland or Dominion of Wales, ſhall 
not amount to the full Sum of one hundred 
pounds per annum, clear and above repriſes, 

that then it ſhall and may be lawful for the 
Parſon, Vicar or Incumbent of the ſame 

and his Succeſſors, to take, receive and pur- 
chaſe to him and his Succeſſors, Lands, 
Tenements, Rents, Tythes or other Here- 
ditaments, without any Licence of Mort- 


3 main, 


Pariſh Churches 
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main, any Law or Statute to the contrary 
notwithſtanding, 

29 Car. 2.cap. This is an excellent Law, which I hope 

an Act for the may turn very much to the benefit of the 

confirming and 

 contimumice of Church, and there is another beneficial 

* Law for the Church, made in the 29th 
Year of the Reign of the late King Charley 
the Second, that relates, Whereas diver; 
Arch-Biſhops, Biſhops, Deans and Chap. 

teils, and other Eccleſiaſtical Perſons, in 
obedience to his Ma jeſty's Letters, bearing 
date the firſt of June in the twelfth Year 
of his Majeſty 's Reign, and out of a pious 
care to improve poor Vicarages and Cura: 
cies, where the Indowments thereof were 
found too {mail to afford a competent Main- 
tainance to thoſe that ſerve the Cure, have, 
ſince his Majeſty's happy return upon the 
renewing of Leafes of Rectories of Tythes 
imp: Opiiate or appropriate, made or may 
hereaſter make divers reſervations beyond 
the ancient Rent, to the intent the ſame 
ſhould or might become payable to the 
ſaid Vicars or Curates, in augmentation of 
their Indowments, which have been for tix 
moſt pair enjoyed accordingly. 
But in regard ſuch reſervations were not 
made co the Vicars or Curates, or if they 
were, no convenient remedy could be had 
bv {ach Vicais or Curates, for the recove- 
Ty thereof, and they were not at the time 
the cof capable of taking any to their own 
uſe, whereupon the proviſion will depend 
upon the good pleafure of the Succeſlor, 
and may in time be diſappointed. For eſta- 
Pg whereot, it is Enacted, That - 
an 


and every Augmentation of what nature 
ſoever, granted. reſerved or agreed to be 
made payable ſince the firſt day of June in 
the twelfth Year of his ſaid Majeſty's Reign, 
which ſhall at any time hereafter be grant- 
ed, reſerved or made payable to any Vicar 
or Curate, or reſerved by way of increaſe 
of Rent to the Leſſor, but intended to be 


or Curate, or by any Arch-Biſhop, Biſhop, 
Dean, Provoſt, Dean and Chapter, Arch- 
Deacon, Prebendary, or other Eccleſiaſti- 
cal Corporation, Perſon or Perſons what- 
ſoever, ſo making the ſaid reſervation, out 


Tythes belonging to any Arch-Biſhop, Bi- 


or other Eccleſiaſtical Corporation, Perſon 
or Perſons, ſhall be deemed and adjudged 
to continue and remain, as well during the 


which the ſaid Augmentations were grant- 
ed, reſerved or agreed to be made payable, 
as afterwards in whoſe hands foever the 
{aid Rectory or portion of Tythes ſhall be 
chargable therewith, whether the ſame be 
reſerved again or not. And the faid Vicars 
and Curates reſpectively are hereby adjudg- 


ed to be in the actual poſſeſſion thereot, for 


the uſe of themſelves and their Succeſſors, 
and the ſame ſhall for ever hereatter be ta- 
ken, received and enjoyed by the faid Vi- 


cars and Curates, and their Succet[o:s, as 
well du ing the continuance of the Term 


and Eſtate on which the ſaid Augmentati- 
ons were granted, reſerved or agreed to be 
| ED Q 4 made 


to and for the uſe or behoof of any Vicar 


of any Rectory Impropriate or portion of 


ſhop, Dean, Provoſt, Dean and Chapter, 


continuance of the Eſtate or Term upon 


— 
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made payable as afterwards: and the ſaid 
Vicars and Curates ſhall have remedy for 
the ſame, either by Diſtreſs upon the Re. 
ctory Impropriate, or portions of Tythes 
charged therewith, or by Action of Debt 
againſt that Perſon who ought to have pay. 
ed the ſame, his Executors or Adminiſtra. 
tors, any diſability in the Perſon or Perſons, 
Bodies Politick or Corporate lo granting, or 
any diſability or incapacity in the Vicar 
or Curates to whom or for whoſe uſe or be- 
nefit the ſame were granted or intended to 
be granted, the Statute of Mortmain or any 
other Law, Cuſtom, or other matter or 
thing whatſoever to the {contrary notwith- 
ſtanding. . 

None to bs con- Provided always, That no future Aug- 
firmes whith mentation be confirmed by virtue of this 
Moiety of the Act, which ſhall exceed one Moiety of the 
Refory, &c. Clear yearly Value, above all repriſe of the 
 *-  Re&ory impropriate out of which the ſame 

ſhall be granted or reſerved. 
And to the end the ſaid Vicars and Cu- 
rates may the better make appear the cer- 
tainty of the ſaid Augmentations 3 Be it 
Enacted, &c. That every Arch-Biſhop, Bi- 
ſhop, Dean and Chapter reſpectively, on 
or before the 29th day of September next 
coming, ſhall cauſe every Leaſe or Grant 
wherein any Augmentation is made, to be 
fairly entred into a Book of Parchment to 
be kept by their reſpective Regiſters for that 
purpoſe. And every Dean, Arch-Deacon, 
Prebendary or other Eccleſiaſtical Perſon 
reſpectively, ſhall cauſe every Leaſe or 
Grant whereupon ſuch Augmentation — 
„ en 


Chap; 2: On Lam of Cythes. 


to be kept by the Regiſter of the Biſhop of 
the Dioceſs, for entring whereof no Fee 
ſhall be paid, nor any thing demanded, 


for the entring the ſame, not exceeding 5 s. 
which ſaid Entry being examined by the 
reſpective Arch-Biſhop, Biſhop or Dean, 


s and by them reſpectively atteſted in the 
- WH {fame Book to be a true Copy of the Origi- 
o nal Leaſe or Grant, and the Augmentation 


in the ſame was intended for ſuch uſe, ſhall 
be as a Record, a true Copy whereof pro- 
ved by Witneſſes to be a true Copy, ſhall 
be deemed, taken, adjudged and expound- 
g. ed to be good and ſufficient Evidence in 
is Wl the Law, wherein the ſaid Vicars and Cu- 
ne rates reſpectively ſhall and may by virtue of 
he this Act from time to time recover the be- 
ne Wl nefit of ſuch Augmentation. 

And be it farther Enacted, that where 
u- WH any Arch-Biſhop, Biſhop, Dean and Chap- 
21- Wl ter, or any other Eccleſiaſtical Corporation 


di- ¶ or granting any Leaſe or Eſtate, have made 
on any Agreement for an Augmentation for 
xt il the Vicar or Curate, and the ſaid Augmen- 
nt tation hath for any time been accordingly 
paid, altho the ſaid Agreement 1s not ex- 
preſt or mentioned in the ſaid Leaſe or 
Grant, every ſuch Eccleſiaſtical Perſon ſhall 
cauſe the ſubſtance of ſuch Agreement to 
be entred in the ſaid Book, to remain for 
2 Memorial of it to perpetuity. 


o 
+» 4 » 


Aug: 


been made, by himſelf, his Predeceſſor or 
predeceſſors, to be entred in the ſaid Book 


ſave only a reaſonable Reward to the Clerk 


Augmentations 
continued, 
though not ex- 

: preſt in any new 
it or Perſon whatſoever, upon the renewing Leaſe. 


And it is farther Enacted, That ſuch : 
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Augmentation ſo entred ſhall likewiſe con. 
tinue and be for ever hereafter good and 
available in the Law, for the benefit of the 
Vicar or Curate for whom it was intended, 
and their Succeſſors, as well again“ the 
Arch-Biſhop. Biſhop or Eccleſiaſtical Co- 
poration or Perſon who agreed for the ſame, 

and his and their Succeſſors, as again't eye 
ry other Perſon enjoying the ſaid Rectoric — 
or Portionsof T ythes intended to be charged 
therewith in the ſame manner, and for 
which they ſhall have the ſame remedy 
they ſhould or ought to have by virtue of 

this Act, as if the ſame had been mention. 
ed and reſerved in and by the Leaſe. 

Such Reſervati · And if any queſtion ſhall hereafter ariſ: 

ons ſhall have concerning the validity of ſuch Grants, o 

favourable Con any other matter or thing in this Act mer 

— tiqged and contained, ſuch favourable con 

ſtructions, and ſuch farther remedy if nee 

Aud relievable be, ſhall be had and made for the benetitd 

by Commiſſioners ſuch Vicars and Curates as heretofore haue 
for charizavie been had and made, or may be had fo 
Uſes. other charicable Uless 1 
Leaſes made, And it is farther Enacted, That if upon 
wherein the the ſurrender, expiration or other determi 
aug men a ons nation of any Leaſe wherein ſuch Augmen 
ſhall not be = 2 
mentioncd, to tation as aforeſaid, hath or ſhall be granted 
be voi d. any new Leaſe of the Premiſſes or any 
part thereof be made without expreſs cor 
tinuance of the ſaid Augmentation, eve!) 
ſuch new Leaſe ſhall be utterly void to al 
Proviſo for a intents and purpoſes. 
Leaſe of the There is a Proviſo in this Act, That thi 
a Act ſhould not invalidate a Leaſe made by 
N . the Dean and Chapter of York, bearing 
A. ine. | | | date 


hap. 3- WD; Law of Tythes. 235 
late the nineteenth day of October, 1676. 


of the Parſonage of Stourton in the County 
of Notting bam. 


not ivalidate another Leaſe made by the 4 — 
Dean and Chapter of Te to one Arthur aſe to 


re. 


_y — na N a —— 


/ 
C H A P. III. 


Of what things Tythes are due, and in 
what manner I ythes of Hay and Corn 
are to be paid. 


rife 
„ 0 
Wet 
ON 
feed 
fit of 
14/6 
] tor 


T Ythes regularly are to be paid of all Of what things 
things annually ariſing from the % 10:50.00 
round, either of themſelves, or by the Co. 11. 166. 
ulture and Indultry of the Pariſhioner, F. N. B. 53.E. 
ithout any deduction of charge in their 

roper kinds, as ſoon as the ſame may be Linwood c. 
eparated and divided from the nine pat ts, Quoniam pro- 


n Sheaves, Garbs or Heaps. But the man- 2 _ 


er and form of the payment of Tythes is penſis. 

or the moſt part governed by the culfom How Tythes of 
ff the place: And therefore if by cuſtom c are 70 be 
he tenth part of Corn or Bay hath been*** 
neaſured forth growing upon the Lands, 

5 "tis in ſome parts of Lincolnſhire, this man- 

er of Tyching is to be obſe. ved; for in 

hat manner ſoever the Tythe hath heen 

aid time out of mind, in ſuch manner it 

lill ought to be paid; and therefore where = 

[ycthe Corn hach been paid time out of Stat. 27 H8.c. 


: hk . 3 II. 8. . 
und, in Sheaves or Garbs bound up, ic is |. 3 
| | | no 


pol 
mi. 
nen. 
Itech 

am 
com. 
Ver) 
o al 


t thi 
le by 
ring 


dats 


8 


And another Proviſo, That this Act ſhall Surber Proviſe 


Arthur Sprey. 
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no good payment to leave it in Bonds yn. 


bound, as T have known ſome contentious; 


Pariſhioners do. 
And it ſeems that the Pariſhioner of 


Common Right ought to bind his Corn in 
Sheaves. See Rolls 1. 644. y. 5. 


Quære if the Parſon muſt have notice of 
the ſetting forth of Tythes. 2 Ventr. 48. 
If Corn be ſtanding, the Vendee ſhall pay 
the Tythes, but if he ſett it after Severance 
the Vendor muſt. Hardres 381. | 

And where the cuſtom was that the Par: 
fon ſhould have the tenth Land from the 
Hedge, and the Pariſhioner neglects to ſow 
the tenth Land, the Parſon ſhall not have 


his Tythe in kind, but a ſpecial Action on 


How the Tithe 
e Hay is to be 


aid. 
Hob. 250, 
Rolls 1. 644. y. 


J, 2 6, 6. 


Rakings, 
2 Inſt. 652... 
Cro. El. 660. 
More 278. 
Cro, Jac. 42. 


Velverton 86. 
Hetly 133. 
Rolls 1. 645. 
Z. 11, 12 & 13. 
Aftermaths. 


Littleton 31, 


this Caſe for not ſowing it. 


So for the Tythe of Hay, if the Pariſhi- 
oner have uſed to make it into Haycocks 
before they have ſet forth their Tythes, 
they muſt do ſo ſtill , but where there is no 


ſuch cuſtom, they may ſet it forth in Graſs 


cocks. | 

The ſame order ought to be obſerved in 
all other things ariſing from the Ground, as 
Rape, Saffron, &c. and other Fruit. 

But no Tythes are to be paid for the ra- 
kings of Corn, unleſs the Pariſhioner frau- 
dulently ſcatter his Corn to couzen the 
Parſon of his Tythes. Roll 1. 644. y. 5: 


Neither are Tythes to be paid of the al- 


ter-maths of Meadows, nor of balks in 
Corn-fields, or of the ſtubble of Corn: 
But if the Meadows be fo rich, that there 
are two Crops of Hay got in one Year, or 

|  ewo 
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two Crops of Woad, &. there the Parſon B. Still. el. 
hall have Tythe as well of the latter as of , 269. 
the former Crop. 

If a Man gather green Peaſe to ſpend in Rolls 1. 647. 2. 
his Houſe, and there ſpend them in his Fa- 11, 12. _ 
mily, no Tythes ſhall be paid for the ſame; Sem Peaſe 
but if he gather them to fell or to feed Hogs, 
there Tythes ſhall be paid for them. 

Neither ſhall Tyche-Hay be paid for the Infra 383. 
Graſs growing upon Head Lands, which are Ha4/ana-. a 
only large enough for the turning the Plow. * 1. 646. 

But Tythe ſhall be paid of the Hay and 2 Inf. 652. 
Corn growing in Orchards, though the orchards. = 
Tythe of the Fruit growing in them were 
paid the ſame Year, be it Apples, Pears, 

Cherries, 680. | | 

There hath been ſome queſtion about More 683. 
nu. Fodder gotten in the Fenn Lands in Cam- * * N 
% bridgeſbire and elſewhere, and ſpent upon? f 
o Wl Bealts of the Flow and Pail, whether it 
no! ſhould pay Tythes or no; but it hath been 
ib. veſolved, That Tythes ſhall as well be paid 

of this Fodder, as of other Hay ſpent upon 
* the Beaſts of the Plow and Pail. | 
* But it has been reſolved, That for Graſs Graſs cut in 

cut in Meadows to feed the Beaſts of the ad. art 
9a Plow, and not made into Hay, Tythes _ of #hs 
au · ſhould not be paid thereof. Wells verſun 
the It hath been reſolved, That Tares, Vet- Crawly, T. 1. 
1 ches, &c. cut green for the feeding Beaſts Car. 1. dw 

of the Plow, by cuſtom may be freed from 77% Fw 


© . 


— 
— 


——— ́ ———— bn, 
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| . 7 en. 
Ahe payment of Tythes, but not without Cie Car. 393. 
in cuſtom. | x Jones 375 
Tn: There was a Canon made by Robert Wins: 2 Leonard 27. 


(cre I ele Arch-Biſhop of Canterbury and his C*; Senfta Ec: 
, Of Clergy, in the Year 1305. whereby it was | 
decreed, 


* — — — 25 — — — —— — — — — 
—— — — fo 
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decreed. that Omnes . ſinguli paroc hiani in 
tegre & ſine diminutione decimas inferius ann 
tatas Eccleſiis ſuis perſolvant; ſcilicet, tu. 
mam lattis a primo tempore ſue novationis tan 
menſe Auguſti quam aliis menſibus; de proven 
tibus etiam boſcorum pannagiis Syluarum & ce. 
terarum arborum 2 = vi variorum, 
piſcatiorum, fluminum, ſt ag norum, arbrrun 
pecorum, columbarum, ſeminum, fructuum 6 
beſtiarum guarenarum, aucupitii, hortorum, cur 
tilagiorum, lane, lini, vim & grani, turbo. 
rum, in locis quibus fabricantur & fodiunty, 
eygnorum, caponum, auc arum, & anatum, 0 
vorum, Thenetii agrorum, apum, mellis & c- 
ræ, molendinorum, venationum, artificiorum, 
negotiationum, nec non agnorum, vitulorum, pu. 
lorum, equorum ſecundum eorum valorem, 


amnium proventuum rerum aliarum de c#ter 
ſatisfaciant competenter Eccleſiis quibus tenen- 


tur, nullis expenſis ratione præſtationis decima- 
rum deduttis, ſeu retentis, niſi tantum de pra. 
ſtatione decimarum, & negotiatiouum; Quod j 
monitionibus ſuis parere contempſerin', per ſuſ- 
penſionis, excommunicationis, & interdicti ſe 
tentias eos ad praſtationem decimarum hujuſms 
di compellant. | 


This Canon being a Provincial Canon of 


this Nation, and by conſequence in force 


fo far, as it is not croſt by the Common 
Law, Statute Law, or Cuſtom of the place, 


1 thought fit to inſert, though almoſt all the 


Verbo Yrivari- 
orum. 

2 Inſt. 162, 
199, 100. 


particulars therein are ſpoken to in theit 
proper places, ſave that J have not met with 
decima wivariorum in any other Canon, 
which the Gloſs ſays, is loca in quibus Pie 

| Wo | | paſ⸗ 


—— — — — 
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in aſcuntur, impinguunt ur, and ſometime it | 
„bs taken“ pro loco ubi frræ includuntur, with Sir Henry 


e. WY which Sir Robert Stapleton's Journal partly Spel mans Gloſs 


2 V 2 
agrees; but what Tythes are to be paid for benny, Vvari 


. Vivaries, neither the Canon nor Gloſs tells 
e. Nus, and 1 as little can give you an account 
„hat Tythes are due for Curtilage. The- 
fi agrorum Mr. Lindwood tells us is, Arbo- 
rum creſcentium circa agros pro clauſura eorum, 
which by the Common Law of England 
are to pay no Tythe; for the reſt I refer to 
the proper Chapters. 

Vid. Stat. 3 & 4W.& M. c. 3. &- 11 & 
12 V. 3. c. 16. | | 


CHAP. IV. : 


Where, and is wks Caſes, and in what 
manner the 1ythes of Wood are to be 
paid. * . 


{ 
| 


N the time of Stratford Archbiſhop of How and where 
Canterbury, in or about the 17:h Year of 7h: Wo is 
the Reign of E. 3. 1343. there was a Pro- . 
2 Canon or Declaration made to this 
elle 2 | | | TIED 


8 | 

n Declaramus proviſione concilii ſylvam cadu- . Canon. 

2, am illam fore, que cujuſcunque exiſtens generis — my 0 
e arborum in hoc habetur ut cedatur, & que eti- — 


am ſucciſa rurſus ex ſtirpibus aut radicibus re- &c. 

naſcatur; ac ex ea decimam utpote realem & 

prædialem parochialibus ſeu matricibus Eccleſiis 

ber ſol vendam, nec non Sylvarum poſſeſſores bus 
juſimodi 
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juſmodi ad preſtationem decimarum | . 


i 
ipſorum exciſorum in eis ſicut fæni & bladorun 
omni cenſura Ecccleſiaftics fore Canonice com. 
pellandos. | 


gras Abridg> But in or about the ſame Year there was 


_— Nu. 4 Petition in Parliament, That no Man 


num, * ſhould be impleaded in a Court Chriſtian 


for Tythes of the Woods or Under- Woods, 
but in places accuſtomed, which was an- 
ſwered; as heretofore the ſame ſhall be. 
The like Petition was in the 257th Year 
of E. 3. and other Parliaments, till at the 
length, in the 45tb Year of the ſame King, 
an Act of Parliament was made to this et: 
fect, reciting, | 


Stag El g. g. That whereas they ſell their great Wood of the 


Tythes not to be Ape of twenty Years, or of greater Age to Mer 
— LY grear pe to their own ER and gt of the 
_ King in his Wars, Parſons and Vicars of Hol 
Church do implead and draw the ſaid Merchants 
in Suit in the Spiritual Court for the Tythes f 
the ſaid Wood, by the name of Silva cædua, 
Whereby they cannot ſell their Woods to the ver 
value, to the great damage of them and th: 
Realm: It is therefore by that Law ordainel 
and eſtabliſhed, That a Prohibition in this caſt 
ſhall be granted, and upon the ſame an Attach 
ment, as hath been uſed before this time. 
By which it appeareth that this Act of 
Parliament was but a Declaration of the 
Common Law, Prohibitions and Attach- 
ments thereupon in ſuch caſe having been 
formerly uſed, and ſo was Paſton's Opini- 
on, 9 H. 6. 


This 


— 
* —— 


2 --* 
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This Act of Parliament was after queſti- 9H. 6. 5.6 a.” 

"ned by the Clergy, pretending it did not I. 27 E. 1. ro 

paſs as an Act of Parliament, but only as mm 

an Ordinance, and ſo not binding. And —_ ition in 

thereupon the Commons in the next Par- 50 E 3. 10. a. 

liament petitioned, That it might be enact- Fx Abriag. 

ed, that for Wood above twenty years 18. nu a1. 

growth; no Tythes ſhould be due, and that 

in all ſuch caſes a Prohibition might be 

granted. To which was anſwered, That 

ſuch Prohibition ſhould be granted as then 

before had been uſed. 


e But Sir Edward Coke in his Commenta- 
» ry upon Magna Charta, does ſufficiently rr is Prins 
. prove it was an Act of Parliament. tea in Pinſon's 


it ! 3 Bo : 
1. Becauſe it is entred upon the Parlia- rute 2 


tutes. 
ment Roll amongſt other Acts of Parli - 
nent. 2. It is under the Title in that Roll - 
be of Statutes of E. 3. Anno Regni ſui 45. 3. It 2 Inſt. 643. 
vas proclaimed with the reſt of the Acts of 644. 
chat Parliament. 4. It is penn'd in the form 
of orf an Act of Parliament, wiz, (Ir is ordained 


and eſtabliſhed.) 5. It hath the conſent of the 
Lords and Commons. 6. There have been 
be Ninfinit Prohibitions upon it. To which let | 
me add, That in the Parliament of 8 R. 2. * a _ 
e Nit was owned for an Act of Parliament, in „n of Record. 
& Mwhich Parliament tis like many of the nu. 21. 
perſons were preſent, that were at the ma- 
of king of the ſaid A. . 
de And in 9 H. 6. Exception was taken , jy 6. 36. 2. 
h- Ito the Prohibition, becauſe it was not © 
en Nsrounded upon this Statute. 
U- And in the 11 H. 4. It was affirmed by 1111 4. 9. a. 
Ibirning to be an Act of Parliament, and in 1 
torce. 3 „ 1 
2 R But — f 


2 Inſt. 643. 


Contra Roll. 1. imployed for the building of Houſes, Mills 


242 The Parſons Counſelſozz Part ll. Ch: 
deldens Hiſt. But whoſoever deſires more ſatisfaction I 
de decim. 240. in this point, I refer them to Mr. Sele Nor: 
- '* Hiſtory of Tythes, and the other places men the 
Rolls 1, 637 tioned in the Margent. 
Notwithſtanding this Act, many queſj. 

ons were ſtarted what was Sylva cædua, and 
many Petitions in Parliament to have it de. 
clared, to which I find no poſitive anſwer, 
but ſometines referred to uſage, and 


1 ſometimes the King took time to adviſe, - 

Sylva cedua Burt Belknap a Learned Judge, 50 E.; ob 

quid. _ declares, that Sylva cædua is to be intendel 

0E. 3. 10. b. of all manner of Wood that may be cu B. 

and will grow again; which all mann« of 

of Wood will do, as he there ſays, if it be in 

preſerved from Cattel 3 and therefore th: ill fo 

Defendant in the Prohibition in that Cik m 

was put to Traverſe, that he ſued not in ch 

the Spiritual Court for the Tythes of groß 7 

2Inſt. 643.'. Woods. > 4 
What ſball be So that the queſtion at this day chiefly i 

jay gre What ſhall be faid to be groſs Woods, Toll ; 

ood. . Nu | | | 

ContraRoll. 1. Which queſtion. MF 2 t 

640. q. 5. he ſudges of the Common Law have re i 

Flow. 490. a. b. ſolved, That all fort of Wood that is uſually t 


K.. c. are groſs Woods, and within chis Sta- 


Rolls 1.640. q. tute: Of which ſort there are Oak, Aſh, 
6. 7. 8. Elm, Beech, Horſe-beech and Horn- Bean, 


Cro. El. 1. lows, Hazels, Hollies, Maples, Birch, A. 


That Birch is in | > ha 
* ders, Thorns, ec. of what Age or Bigneß 


ken fir Great ſoever they be, they are regularly to pa 
Wood and not Tythes. | 


_ Tithable, | | But 


Chap 4: Ou Law of Tythes: 243 


But if they be cut for fencing of Grounds, Cro. El. 499 . 
or for Fewel to be ſpent in the Houſes of 5 Rep. 245 
the Owner within the ſame Pariſh, no Riis 2. _ 
Tyches ſhall be paid of chem, tho ſome be a 1. 


left. Cro. El. 499. 
2 Inſt. 65 2... 


Cro. Car. 113. More 683. Rolls 1. 644. Z. 1, 2, 3. Hetley 88.110 
of what Mood Tythes ſhall be paid. | 1 


But if by Cuſtom Tythes have been Rolls 1. 645. 
paid of ſuch Wood, the Cuſtom is to be 2. 8, 9. 
obſerved. | 

So if a man cut Wood for the burning of Burming Bricks. 
Bricks, which are imployed for the repair Rolls 1. 643. . 
of Houſes and Buildings of the Owner with⸗ 
in the ſame Pariſh, no Tythes ſhall be paid 
for it 3 but if he makes Bricks to ſell, or for 
making of Houſes of Pleaſure, or other 
than for neceſſary Habitation, he ſhall pay 
Tythe for the Wood ſpent therein, if tyth- 
able. | 3 

If a Man convert his Land into a Nurſe- Nurſeries... 


ry for Fruit-Trees or other Trees, and ſell Rolls 1. 637+ 


them for profit to ſuch as tranfplant them 5” 

— e Os he ſhall pay Tythes of — — 0 
And if the Owner digs them up and ſells Hardres 380, 
them, then he ſhall pay Tythe; but if he 387. 

ſell them ſtanding and the Vendee digs 

them up, then he ſhall pay the Tythe. 

If a Man cut his Copice-Wood, and pay 1 
Tythe of them, and ſoon after grub up the — 3 
Roots to Cleanſe the Ground, he ſhall not apy SITY 
pay Tythes of them. LR 3 

Upon the whole matter it is left a little 
uncertain which ſhall be accounted groſs 


| Wood; becauſe in ſome Countries almoſt 


R 2 the 


_ 3 — —W is . o 8 
N Son 2764 Sx = 
© af _— — E 2 * ” 
— — * * PST - 5 3 
4 : . EY — . — — 
= — — uo 27 — C_ 

£ = >> — Sap Ras 1 AY 

— & 


a — es 
Ce” 


m—_ > — - 
— > moat —_ * 


o 
—_ 
—— OS 
— J - — — 
— 2 
— — -- — = 


> — 


244 Che Parſons Counſelloz 2 Part Il. 
the meaneſt ſort of Wood is uſed for Buil. 
ding, and the Judgments in our Books vary, 
ſome allowing one thing for Timber, 
which another contradicts; but the proper 
and undeniable Wood for Timber are 
Elm, Aſh and Oak, which are uſed for 
Timber in all Countries and places. It 
reſts now to ſhew in what Caſes ſuch 
Woods as are accounted groſs Wood ſhall 

pay Tythes. 
If Oak, Aſh, Elm, &c. which are eſtee. 
med Timber in the Countries where they 
grow, be cut under one and twenty years 


growth, they are accounted Sylva cedua, 

and ought to pay Tythe. 
« Loppings of But the Loppings of great Oaks, Aſhes, 
ye A 643 c. though the Lops be under twenty years 


>'.. growth, ſhall not pay Tythes for they ate 
© pe debe by the Bodies, neither ſhall 
Plowd.470. b. Tythes be paid of the Shoots and Under. 
Rolls 1. 649. wood, which grows from the Roots and 
4 45. b. Stocks of ſuch Timber. Trees, and Trees 
49. af. above the Growth of twenty years, which 
have been felled. . 
Bark. Nor ſhall Tythes be paid of the Bark of 
2 Inſt. 643. of ſuch Trees as are Timber-trees, and pri- 
Co.11. 49. 4. yiledged from the payment of Tythes. 
But Tythes ſhall be paid of the Maſt, A- 
corns, & c. of Timber trees, becauſe the 
ſame is of annual increaſe. 
Dns Neither ſhall Tythes be paid of Timber. 
: Inft. 643. trees, which become dotards, and are be- 
Oro. El. 477, come arida, ſieca, & non portans folia in eſta: 
4% 1, 640. te nec exiſt ens maberemium. 8 


If 


[f 


Chap. 44 O; Law of Tythes. 245 
If one lop Oaks, Aſhes, cc. under twen- More 908. 
ty years of age, and after let them grow a- Co. 11. 49.8. 
bove twenty years of age, no Tythes ſhall _ IS 
be paid of them or their Lops. ; 

1 hath been held 5 That if a Wood- IWoods mixt with 
ground be mixt with Woods tythable, and great and un · 
Woods not tythable, and the greater part 4*rw90as. 
be ſuch as are not tythable, it ſhall privi- 3 — 
edge the reſt, and pay no Tythe 3 but if the BR nt © 
greater part be tythable, it ſhall pay the hurſt verl. 
Tythe of ſuch part as is tythable ; for Newman. 
where the greater part is great Wood, the * arſon of Sta- 


whole ſhall be called great Wood à ma- N. 65 B. R. 


jore. per Henden. 


It hath been a queſtion among the Ca- Vo /ball pay 
noniſts, who ſhall pay the Tythes of Wood — 
tythable, the Buyer or the Seller. Mr. Lin- Lindwood c. 
word in his Gloſs upon the Canon before re- er ex 
cited, ſeems tobe of Opinion, that the Buy- even G 
er ſhall pay the Tythes, Quia verum enim eſt hy 
quod decima ſequitur fructus, & cum onere decimæ 12 * — £ 
transferuntur fructus in alterum; and this Opi- maledittionis 
nion of his ſeems reaſonable, where the verb. aſportam. 
Owner of the Wood ſells the whole Wood | 
together, or parcels it out, and the Buyers 
cut it; but it the Owner of the Wood cut 
it himſelf, and then ſell it by parcels, there Rolls 1. 656. 
it ſeems reaſonable, That the Owner of the! 


Wood ſhould pay the Tythe ; but by the 


Common Law the Parſon may ſue the one 
or the other at his Election, 

And it is to be obſerved, That a whole Rolls 1. 637.f 
Province, County or Hundred may pre- Preſcription of 
ſcribe in non decimando of Woods, as in the — 7 ing of 
Wilds of Kent and Suſſex and other places, “ 
and therefore the Commons in 17 E. 3. 

| = > upon 
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Rolls To 637 


The manner of 
paying Tythe 


The Parſons Counſelloz : Part 11 
upon the making of the aforeſaid Canon 
moved in Parliament, That no man ſhoylq 
be drawn in Plea in the Court Chriſtian 
for the Tythes of Wood or Under-woog, 
except in ſuch places where ſuch Tythes 
have been uſed to be paid; for by the 
ſtrict Letter of this Canon, Tythes were 
to have been paid of all manner of Wood, 
great and ſmall, in all places; to which 
the Anſwer is recorded, Let it be done in thi 
alſo, as hath been done before time. 

The manner of the payment of Tytbe. 
wood muſt either be by the meaſure of 
the Ground by Poles, Perches. Wc. as ti 
in ſome parts of Lincolnſhire, or every tenth 


Faggot, Billet, ec. as tis paid of Corn 


White verſus 


Aarach, M. 15 


Jac. C. B. 


and other things ; but in this, as in all other 
Caſes, the Cuftom of the place is to be 
obſerved. 8 

But no Tythe ſhall be paid of Wood 
cut for Hop-poles to be uſed in the fame 
Pariſh, where the Parſon hath the Tythe 
of the Hops. e 1 


CH Af. 


H. MChap. 5. D Law ot Tythes, 247 


Non 


" CHASE V. 

d, | 

hey what Caſes Tythe is due for the Herbage 
the er Agiſtment and Paſturage of Cattel, 
= and who is to pay the ſame. 


Am now come to ſpeak of the Tythe | 

of Herbage, Agiſtment or Dealt — 
of Cattle, for which I find no Canon, i: due. 

ſave a Clauſe of a Provincial Canon of 

Robert Winchelſey, dated 1305. in theſe 

Words ; | | | 

De paſturis autem & paſcuis tam non com- The Canon. 
her i w#nibus quam communibus ſtatuimus, quod de- Lindwood c. 
cimæ fideliter perſolvantur, & hoc per nume- — 
um animalium & dierum, ut expedit Eccle- 

If | 
The Tythe of Herbage or Agiſtment of Hardres 184. 
Cattel is due, where the Owner or Farmer | 
of any Lands, Depaſtures with barren Cat- 
tel that yield no profit to the Parſon ; 
which is a tenth part of the yearly va- 
= of the gens ſo eaten, 1 | 

a twentieth part is accepted ; but in I 
tis as in all other Tythes, the Cuſtom and ON * 
Ulage of the place is to be obſerved. jones 524. 

If the Owner of the Land agiſt it with 
Foreigners Cattel, the Owner of the Land whe hallpayi 
ſhall pay the Herbage Tythe 3 but if he C10. El. 63. 
et the Ground to a Tenant, then the Te- 5 
b. ant is to pay it. Vide Hardres 184. 

But no Herbage Tythe ſhall be paid 
lor the Agiſtment of Beaſts bred for the Ci. Car. 237. 
: R 4 Plow 559. 


2 Inſt. 651. 


243 The Parkons Councelloꝛ: Part Il 
2 Iaſt. 651. Plow and Pail, and ſo imployed in the 
Herley 93. {ſame Pariſh; nor for Beaſts fed and ſpent 
* 1. G41. in the Owner's Houſe in the ſame Pariſh, 
- 9, 10. : 
Rolls 1. 64r. Vide Hardres 284. 
ro. 4. So if a Man eat a Ground with his own 
— 1.177. Saddle Horſes, he ſhall pay no Tythe for 
wi * the ſame; but if an Inn-Keeper eat up ; 
Lampton, T. Ground with Gueſt-Horſes, he ſhall pay 
iafra. 249. Tythes for the Herbage of them. 
15. Jac. B. R. If a Forreigner that lives in another Pa. 
I: n. Tiſh depaſtures a Ground with Cattle bre( 
Gn, for the Plow and Pail to be employed in 
Saddle Horſes. a Forreign Pariſh, he ſhall pay Tythe for 
Rolls 1. 641. the Agiſtment of ſuch Cattel. Hardin 
Braſs bred "> ws 5 
the plum and And there is no difference between the 
Pail. Caſo of a Pariſhioner and Forreigner, 
85 where the ground is eaten with unprofitz 
ble Cattel, and not bred for the Plow and 
Pail, &c. Saddle Horſes and fatting Eatte|, 
as aforeſaid, to be ſpent in the Pariſnio- 
ners Houſe ; but that the Pariſhioner a 
well as the Stranger ſhal] pay Tythe: 
But for the breeding of Cattel for the Ploy 
and Pail, &c. conduces to the profit of the 
Parſon in his other Tythes, and therefor; 
no Herbage ought to be paid for the Agilt 
ment of them; But when they are turned 
off from work to be fatted for Sale, Tythe 
ſhall be paid for Herbage, becauſe they ar: 
not beneficial to the Parſon in any other 
Tythes, Showers Rep. 193. 5 
Infia. 26, No Tythe is due to the Parſon for the 
; =P Herbage of beaſts feræ nature, as Deer, Co. 
| Bea fare na. nies, Oe, without a ſpecial cuſtom, 
uta F. N. B. | 


F 1. 


| ſhould ſeem the greater part being profi - 


Chap. 5. Dꝛ Law of Tythes, 249 

Fitz berbert in his Natura Brevium, ſeems 

to be of Opinion, That there is no Tythe 

due for the Herbage or Agiſtment of Cat- 

tel, and adds this reaſon, becauſe they pa 

Tythe of the Cattel there depaſtured, 

which proves his meaning to be, that there 

is no Tythe Herbage due where the ground 

is depaſtured with profitable Cattel. Hard 

Where an Inn. Keeper eats a ground Supra. 248. 

with Gueſt Horſes, he ſhall pay for the N 

Herbage of the Ground. _ . 
If a ground be eaten with profitable Cat- Paſture eaten 

tel, as Milch Cows, Ews, Lambs and Cat- 1 * 

tel bred for Plow and Pail, &c. and alſo 

with barren and unprofitable Cartel, and 

che profitable Cattel exceed in number, it 


table, ſhould free the reſt, tamen inde , * 1. 641. 


quære. + | Quere. 

No Tythe Herbage is to be paid of the Rolls 1. 640. 
Agiſtment of Oxen, Horſes or Beaſts of a. 6, 7. 

the Plow, imployed and uſed in the ſame 5, I the 
Pariſh, for they are profitable Cattel tothe * — 
Parſon. If a Ground be eaten with barren 


and unprofitable Cattel and Profitable Cat- ground eaten 


tel together, and the profitable Cattel are with mit Cui. 
the leſs in number, I conceive there is no tel. 
doubt but the Landlord muſt pay Tythe, 


in kind for the profitable Cattel, and Tythe - 


of the Herbage for the reſt, and not Her- 
bage for the whole. 5 


If there be a cuſtom in the Country to Tares avd 
ſow Tares, Vetches, &c. and to eat them Vtehes eaten 
green upon the ground before they are 


Tipe, with Horſes and Beaſts of the Plow, —_ 647. 8+ 


no Tythe ſhall be paid for the ſame, , 


250 The Parſons Counſelloz 2 Part II. 
Rolls 1. 647. If a Stranger or Pariſhioner buy barren 
a. 16. Cattel, and depaſture and feed them for 
vo 2 = ;; Sale, he ſhall pay Tythe for the Herbage 
Rolls 1. 646. . If a Man buy Oxen, Steers or Horſes, 
T3. and depaſtures, and after ſells them, and 
| doth not without fraud, imploy them in the 
Plow, he ſhall pay Tythes for their Apiſt- 

ment: And if he work them fraudulently, 

to defeat the Parſon of his Tythes, it will 


not ſerve his turn. | 
Rolls 1.647. a. So if a Man buys or rears young Cat- 
18. tel, and depaſtures them in a Pariſh, and 


does not imploy them there for a Plow or 
Pail without fraud, as hath been ſaid, he 


fall pay Tythe for the Herbage olf 


* them. 5 
P. 7. Jac. C. B. But for the Graſs of Fallows no Herbage 
Parſons Law. ſhall be paid, becauſe it is for the better - 
ing of the Parſons Tythes in the year fol- 
_ Jowing 3 nor for the Graſs of Stubble. 


: * 
* * 
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* 


1 


CHAP. VI. 


here and in what manner the Tythes of 
| Calves, Milk, Cheeſe, Wooll, Lambs, 
Piggs, &c. ave payable. 


) - — 
N the payment of theſe ſort of Tythes, 8588 
LI do not obſerve that the Common Law 94k, oll, 
croſſes the Canon in any thing material, Lu &c. 


4 are to be paid 
and therefore I ſhall recite you the Pro- , as — 


vincial Canon made by Robert Mincbel ſey, whither this Ca- 
and his Clergy, Anno Dom. 1305. Which is ven were made 


. 4 by him or not. 
to this effect See Lindwood 
in the Gloſſ. 


The Canon. 


De nutrimentis autem animalium, ſcilicet de 


agnis | woman quod pro ſex agni & infra ſex Lindwood, c. 


oboli dentur pro decima; fi ſeptem ſint agni in Qumam prop 
numero, ſeptimus agnus detur 5 decima Recto- er. 

ri: ita tamen quad Rector Eccleſiæ qui ſeptimum 

Agnum recipit, tres obolos in recompenſationem 

ſolvat parochiano a quo decimam recipit: Qui 

octavum * det denarium : Qui vero no- 

num det obolum parochiano, vel expectet Rector 

uſque ad alium annum, donec plenarie decimum 

agnum poſſit recipere fi maluerit > & qui ita ex- 

pect at ſemper exigat ſecundum Agnum meliorem 

vel tertium ad minus de Agnis ſecundi Anni, & 

boe pro 8 primi anni. Et ita imtelligew 

dum Pp decima lanæ; Sed ſi oves albi in Hy- 

eme & alibi in eſtate nutriamur, dividenda 

ſe decima ; ſimiliter fi quis medio tampore eme- 


rit 
** 
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rit vel vendiderit oves, & certum ſit a qua Pa. 
rochia ille oves wenerint, earundem dividend; 
eſt decima ſicut de re que ſequitur duo domicilia: 
Si autem incertum fuerit, habeat illa Eccleſia to- 
tam decimam, infra cujus limites tempore tonſ. 
onis inveniuntur: De latte vero volumus quod 
decima ſol vatur dum durat, videlicet de caſe l 
tempore ſuo, & de lacte Autumno & Hyeme, nij P 


parochiani velint pro talibus facere competentem on 
redemptionem, & hoc ad valorem decime & ill (, 


commodum Eccleſie. 


Hm Wool and By this Canon the payment of the pl 
Lamb is tobe Tythes of Wooll and Lambs is ſetled in 


* this manner, That if the Pariſhioner have — 
under ſeven Lambs or Fleeces, he ſhall pay in 
a half peny for every Lamb and Fleece; WM ne 

a and if there be ſeven Lambs or Fleeces, and 
tch 254. at 


P. 14 El. H under ten, then the Parſon or, &c. is to ak 
. Har- - : 
purs Rep, low a halt penny for every one that is 
Rolls 2. 308. wanting; but where this Canon gives the 
je! Rector election to take Tythes in this man- 
with the Lot, Der, or let them run on till a Lamb or 
cal law Fleece be due in the enſuing year, that is 
Decimam par- not allowed by our Law, 7 Tythes muſt 
2 __ be paid annually 3 where Sheep are kept in 
8 que One Pariſh in Summer, and another in 
naſcuntur in Winter, the Tythes are to be divided: $0 
terra per an- if one buy in Sheep out of another Pariſh, 
nos ſingulos, the Tythe is to be divided, i. e. to each Re- 
* ctor, & c. his proportion for the time they 
. were reſpectively kept in their reſpective 
Pariſhes ; but if it be not known from 

whence Sheep ſo bought in came, then the 

whole Tythe is to be paid where the Lambs 


fall and the Sheep are ſhorn, R 


c 


. WW Chap:'6. ©2 Law of Tythes, 
4 By the Canon the Tythe of Milk is to 
* be paid in Cheeſe whilſt the Pariſhioner 


253 


C makes Cheeſe , but in Autumn and Win- 
err it is to be paid in kind: But this part 
g of the Canon is generally over-ruled by 
a the cuſtom of the place; for in many 
places they pay the Milk in kind all the 
bear; in ſome places they pay only Cheeſe, 
a and in ſome neither Cheeſe nor Milk, but 
- ſome ſmall rate for it; And in ſome Coun- 
tries they preſcribe to pay no Tythe of 
their Milk at all; and the cuſtom of the 
© place in this, as in all other Tything, is to 
a be obſerved, notwithſtanding the Canon: 


But for the better explanation of the mean- 
Jing of this Canon, there was a ſecond Ca- 


; non made, but the date thereof I cannot 


1 attain to; the tenor whereof follows: 


8 Ooniam ut audivimus, ſuper decimis & nu- 
l trimentis animalium inter Eccleſiarum Rectores 
propter amotiones pecorum ad diverſarum paro- 
: chiarum paſturaz diverſis anni temporibus con- 
tentiones multimode oriuntur : Nos viam pa- 
cis preparare volentes ſtatuendo definimus & 
definiendo ſtatuimus, quod ad Eccleſias in qua- 


© rum Parochiis oves a tempore tonſionis uſque ad 
h feſtum Sancti Martini in — continue paſ- 
5 cuntur & cubant, Decima lane laftis & ca- 
g ſei ejuſdem temporis, licet poſtea amotæ fuerint 
4. ab illa Parochia & alibi tondeantur, integre per- 
\m ſolvatur; & ne fraus fiat in caſu prædicto, præ- 
he mut, quod antequam oves amoveantur a pa- 
= Furis vel etiam diſtrabantur, Eccleſiarum Re- 


Qoribus ſufficienter de ſol venda decima cavea- 
tur. Quod ſi infra prædictum tempus ad diver- 


„ 


Lind wood c. 
noni am audi 

wi mus. 

Canon where 

Sheep, &c. ſhift 

their Paſture 


from one Pariſh 


to another. 
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ſarum parochiarum paſturam trantferantur, que. 
libet Eccleſia pro rata temporis portione decimay 
recipiet earundem minori triginta dierum ſpat 
in rata temporis minime computanas. Si wer 
per torum tempus prædictum cubant in una pars 
chia & paſcantur cominue in alia, inter ipſa; 
Eecleſias decima dividatur. Quod ſi poſt Be 
ſtum Fancti Martini ducantur ad paſcus ali: 
na, & uſque ad tempus tonſionis in una vel di. 
verſis parochiis ſive in propriis paſturis domi 
rum ſuorum ſive alterius cujuſcunque paſcanty, 


| babita ratione ad numerum ovium paſtua eſt- 


mentur & ſecundum eſt imationem paſcuorum ah 
eorum dominis exigantur decimæ : Decima ven 
laftis & caſei de vaccis & capris provenie 
ubi cubant & paſcuntur, ibi ſolvatur. Aliogun 
ſi cubant in una parochia & paſcuntur in ali 
parochia, decimu inter rectores dividatur omni: 
no. Agni vero, vituli, pulli Equinj & alii fe- 
tus decimales habita ratione ad 2 diver(a uli 
gignutur, oriuntur & nutriuntur, & ad moran 
quam traxerint in eiſdem, particulariter dei 
mentur. Quid vero pro decima debeatur, ubi lat 
propter pancitatem vaccarum vel ovium ad 
caſeum faciendum non ſufficit > Et quid pro ag 
nis, vitulis, pullis equinis, velleribus, aucis, a 
aliis bujuſmodi, de quibus propter eorum modi- 
citatem decima certa dari non poteſt, conſutti- 
dini locorum duximus relinquendam. Item praci- 
pimus quod ſiquis poſt Feſtum Sancti Martini 
oves occciderit, vel ſi oves quovis caſu fortuit 
moriantur; Decimam legitimam parochiali Ec: 
clefia ſolvere non poſt ponunt. Et {i owes extranes 
in alicujus parochia tondeantar, Þ ecima ibiden 
tradetur Rectori eccleſiæ, niſi ſufficienter ace 
ri poſſet quod pro decima alibi ſatisfadtum u 


ſola⸗ 


. cup. 6. Oꝛ Lam of Cetbes. 235 
WE norm ihidew farientom made Fegitims 
valeat imprdire. 1 


There may ſome queſtion be made upon Verbo inte- 

the firſt Paragraph of this Canon, whether ge. I 
the Rector where the Sheep ars kept from 

- WI hearing till Aertlemus, ſhould have the 
+ WH whole Tythe of the Sheep for the whole 
; year? But Mr. Lindood in his Gloſs con- 
. ceives it is intended the whole Tyche that 
„ cariſeth during that time, which for Sheep 
„vill be nothing at all; but certainly ic 
vere very unreaſonable that the Rector of 
„che Pariſh where Cartel are kept but for 
m half the year, ſhould have the whole 
n Tyches, and it cannot be intended to be 
is any more than the proportion for the time | 
wen ale fo bt. Sheep kept leſs 
2 ut by this Canon, if Sheep be kept leſs hn :hirt/ 
chan thirty days in any Pariſh, no rate is days. 

m to be allowed the Rector of that Parifh 

« · ¶ where they are kept fo ſmall a time. 

ac It Sheep be bought in a little before 
Share- day, and it is not known. that they 

„ anſwer the Tythes elſewhere, the whole is 

to be delivered to the Rector of the Pariſh 

＋ where they are ſhorn. 

the Where the Milk is ſo little that it will not 

+ make Cheeſe, or the Calves, Lambs, Flee- 

ini ces, Colts, Geeſe, gc. are ſo few in num- 

m ber that there will none fall to the Par- 

Ec WM fon, the Canon gives no Rule of Tything in 

„es that Caſe, but refers it to the Cuſtom of 

en che place: But the Canonifts gentrally 

* hold, that Cuſtom to pay leſs than a 
bench part is not binding; for ſays Lind- 

a- wood 


— — wü CO Oe - 
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| Cuſtom to pay wood, Quod laici minus ſolvant quam decimam Mat: 


}  teſcthanthewva- unn pote HA conſuetudine introduci, quia eſſet con {Mitt 
WE: tue of Tythe. . alia . i 4 bh . | 
| Verb conſuet. tra jus divinum; plus tamen poteſt deberi ex Nan 
g oc. | conſuetudine. And concludes, Quod autem hic pd 


loquitur de conſuetudine locorum, intelligas de 
tali conſuetudine que non excludit ſolut ionem 
diecimæ, ſed de tali quæ limitat ipſius decimæ ſo- 
lationem ad commodum Eccleſiæ, ſcilicet ad to 
verum valorem vel amplius : Herein I per- 
1: ceive the Canoniſts and Common Law. 
'F yers agree, that a Cuſtom to be free from his 
| TY payment of any Tythe; or a Rate for it, is IL 
not good, except it extend to a whole ſhi: 
Country, County, &c. and that where ſto! 
there is a competent Livelyhood for the Mi. 
niſter beſide 3 but the Common Law allows WF! 
of Cuſtoms and Preſcriptions, where Money 
or ſome other thing is paid in lieu of 
Tythes though not to the full value, a ol 
ſhall hereafter be made appear in its proper 

. 5 3 
Buy this Canon it is provided, That 
where Cows feed in one Pariſh, and lodge 
1 that the Tythes ſhall be di- 

vided. : 

Poph. 197 For the Tythes of Lambs, Calves, Colts, WP" 
c. the Tythe of them by this Canon isto WW 
be apportioned with reſpe& to the places 
where they were engendred, brought forth 
and nouriſhec. 8 

If a Mans Sheep dye or be killed after W'® 
Martlemas, a proportionable Tythe muſt be 
paid for them. . "5 


— — 
> —— 2 — — * — — 
[ 


- 
- — — — — . — - 


The time when . =. | * 
Calves Limbs, . The time of the payment of the Lambs, 


Pigs, &c. are to Kids, Calves, Pigs, Cc. is regulary when 
1% U. N they are ſo old, that they may be moan G 
* 1 an 


Chap. 6. D2 Law of Tythes. - =o 

and live without the Dam, unleſs the Cu- 1 

ſtom of the place confine the payment to 

any certain time or age; and Wool is to be 

paid at Sheer- day. „ 
If ſeveral Mens Sheep depaſture toge - Lindwood c. 

ther in one Flock, or under one Shepherd, Quoniom prop. 

yet this ſhall not make them to be tythed 2 Verb. Jang. 

together, but every Owner ſhall pay his 8 

Tythe of them by himſelf; but if the — : 

Head of a Family have his Flock mixt with n 

his Childrens Sheep, which are under his 


Om * | 

is Tuition, and he takes the profit of them to 
ole Inis own uſe, in that caſe they ſhall be tythed 
ere together, | | g 


It hath been reſolved that where Tythe Cro. El. 262. 
Fleeces of Wool are paid, there ſhall be no T*.* , is 
Tythe paid of the Locks and Belts; but % Locle. 

this ſeems to be intended of Locks caſually Ron. 13 
lost. | = | | : _ K * 
There is a Cuſtom in ſome Countries to Buſt hs 
ear their Sheep about the Necks at Micha- Neckings, 


hat lems, that the Wool may not in Winter be 

dge pulled off with Bryars, and for this ſort of 

di. Wool without Fraud, it hath been held 15 
that no Tythe ſhall be paid; and ſo of the Rolls 1. 646. 

oles, birling of Sheep without Fraud, no Tythe © 7. 

is to is to be paid. | | 


It a Man's Sheep die of the Rot or Rolls 1. 646, 
other Diſeaſe, or if the Owner kill or ſell 2. „, „, 
them as hath been ſaid, he muſt pay Tythe — 4 ; 


frer Wor the Wool ratably. Latch, 254. 

be Though the Canon direct one of ſeven ” 
to be paid only for Wool and Lambs, yet 

nbs, in moſt places the ſame Order by Cu- 

hen ſtom is obſerved for Calves, Colts, Pigs, 

ned Geeſe, &c. which Cuſtom I preſume took = 

wy „ ics 1 


h — — — . 
* 0 N 


Cap. Sana By the Canon Law where there is 10 
Eccleſia verb. cuſtomary manner of Tything for thy 


| Quoniam pro- Of the Value is to be paid. 
Ca ſeo. 


Stat. 2. E. 6. Laſtly note, That where any Perſon 
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its riſe, beginning from this Canon. 


eorum valo- 


rem. Tythe of Pigs, Geeſe, Calves, Colts, 6, 
Lindwood c. Where they fall ſhort often, the tenth par 


pter werbis de And note, That where Tythe Milk i; 
paid in kind, there no Tythe Cheeſe is due, 
and ſo where Tythe Cheeſe is paid for þ 
long, no Tythe Milk is to be paid. 


c. 13. hath Cattel tythable going in a Ground oi 
Common whereof the Pariſh is not known, 
the Tythe is to be paid in the Pariſh ot 
place where the Party lives that owns the 
| Cattel. | 
Lindwood de Where Sheep lodge in one Pariſh, and 
decimts, cap. depaſture in another, there the Tythes ar 
Daun am cui. Iikewiſe to be divided. = 


UVIMUs. 


—— »„—— „ 


CHAP, VI. 
Where, and in what manner Tythe i 


Seeds, Fruit, Maſt, Bees, &c. is f 
be paid. Ty 


— 


flow the Tythe 1 are to be paid of the Fruit 
of Seed, Fruit, 


ariſing in Orchards and Gardens in 

, 2 their proper kinds when gathered, unleſ 
e Tals. there be ſome modus or rate Tythe paid 
in lieu thereof, and ſo of the Seed of Flax 

Hemp, Cc. is to be paid when dreſt up; 

but this muſt be underſtood where the 

Tythe of the Hemp and Flax is not my 

= tl 


Chap. 7. Di Law of Tythes. 259 
till after the Seed is gathered; for if the 

Tythe be paid before the Seed threſned, 2 
ripled out or gathered, then no Tythe- Lindwood c. 
Seed is to be paid of the reſt. The Tythe — ＋ 1 
of Crabs, Maſt, &c. is likewiſe to be paid pes "+ 
when the ſame are gathered, or ſatisfaction Co. 11. 49. a. 
i to be given if eaten with Swine on the Littl. Rep. 40: 
ground. But in a Caſe reported by my 

Lord Keeper Littleton, it is held that no 

Tythes are to be paid for Acorns which 


N fall from the Trees, and are eaten up by © 

oi the Swine, Leo quære. And the Tythe of Cro. Car. $59; 

* Bees is to be paid by the tenth part of the A 447. 
Honey and Wax: The Canon is that, M. B. 51. f. 

5 the 2 > . , Rolls 1. 635. 

De Apibus, ſicut de omnibus aliis bonis juſte c. 1. 
F acquiſitis que renovantur per annum ſtatuimus, Cap. Quoniam 
, = quod decime ſolvantur & exigantur debito Proprer. 


modo. 

Nota, That it was held in the Caſe of 

R Crouch and Riſden, that there can be no 

modus for Hops, becauſe of late date; but 

they may be included in a modus pro decimis Siderſin 443% 
minutiss And Twiſden ſaid in this Caſe, 5 
that the Law was not ſetled in this Caſe, 

how the Tythe of Hops ſhould be paid, 

by the Pole, Pound, or, &c. | 


ve of 


7s id 


Fruits 
ns in 
anlel; 
pail 
Flax, 
t up; 
e the 
5 paid 
till 
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CHAP. VIE 


Where and in what manner Tythes of 
Pidgeons, Conies, Fiſh, Deer, and 
other Beaſts and Birds feræ nature, 
are Tythable. 


Y the Common Laws of. England there 
| = om B is no Tythe due for Birds or Beaſts 
| | Supra 248. that are feræ nature, and therefore it hath 
2 Inſt. 3 been reſolved, That no Tythe ſhall be 
| | — oaſis paid for Fiſh taken out of the Sea or 
be due of Beaſts River, unleſs by Cuſtom, as in Wales, Ir 
or Birds fer® land, Yarmouth, &c. neither for the ſams 
 natw®. reaſon, is any Tythe due of Deer, Conies 
_ rr. asg. . but if due by Cuſtom it muſt be 

March. 87. paid. : = PE 
Hetley 13. And if a Man keep Pheaſants, or other 
Rolls 1. 635. wild Fowl within limits, by clipping their 
Nor ig. Wings, yet no Tythes ſhall be paid of thi 
St. 2 E. 6. c. 13. Eggs or Young not being reclaimed, for 5 
Rolls 1. 635. much as if their Wings were not cut, they 

| Ser March? would fly away. I 
— ts. 26, Ferrets, Hawks, Popinjays, are not Ty- 
Bells 1. 636, thable. Fulb. Direct. 58. b. 59. 24. 
c. . But of young Pidgeons in Dovecoats or 
See Mod. Rep. in Pidgeon-holes about a Man's Houſe, 
| 5 ey 77 Tythes ſhall be paid if they be ſold 3 but i 
Roll 2 they be ſpent in the Family, no Tythe ſhall 

81. 644 5 be 19 * F 

2. 4, $6, be paid for them. 
More 599. It is ſaid in Houghton and Prince's Caſe in 
. More s Reports, That no Tythes ſhall be 
paid of came Turkies, Pheaſants or Par 
tridges, nor their Eggs, quia feræ . | 


b 


II. ¶ chap. 9. © Law of Tythes. 261 
but I believe the Book is miſprinted, for af- 
ter they are reclaimed, they cannot be ſaid 
to be feræ nature. 25 5 

he Cuſtom of Tything Fiſh is confirm- 
ed by Stat. 2 & 3 Edw. 6. cap. 13. And Bi- 
ſhop Stillingfleet is of opinion, That by the 

Old Conſtitutions Fiſh are as tythable as 

other things. Still. Eccl. Caſes, 272. 

See a Review of this Chapter in Stilling- 

leet's Eccleſ. Caſes, 270. 


alts 

Jath __ 8 | w_ 
* CHAP, Ix 
nat Biber are to be paid for Milli, ard 
nies, what kind and nature they be of, and of 
t be what things Tythes are not payable. . 


HE Canon is, Cap. Quoniam propter. Whether Tythes 


their De proventibus autem molendinorum vo-, 7 Mal - 2 
their ſums quod decimæ fideliter & integre ſolvan- how. 

Or 25 ar. | | 

they Wil And Articuli Cleri, cap. 5. is to this pur- 


poſe. | 
Si quis in fundo ſuo molendinum erexit de 
ov, e poſtea a Rectore loci exigatur decima 
ie eodem, exhibetur Regia probibitio ſub hac 
orma. Quia de tali molendino hattenus non 


but il f#erunt ſolute, probibemus, & c. Et ſententiam 
ſhall x communicationis, i quam bac occaſioue pro- 


mulgaveritis, re vocehis omnino. Reſponſio: In 


aſe ing li caſu nunquam exi dit Regia Probibitio de 
all be F rincipis voluntate, qui & decernit talem perpe- EE, 
Par- num non exire. = | 
tur4 ) ITO = | 
bs i ” lt 


262 
F 2 Inſt. 622. 
| - Lic]. Rep. 


Cro Car. 523'. 
pe 


Bulſtr. 3. 212". 


and pay all predial Tythes in their pro 


cannot be applied to the Miller's taking d 


_ Tythe can be paid in ſpecie ; for if the Par 
it would often happen, that he fhould har: 


is great reaſon that it can be no othe;, 


The Parſons Counſelloz : part 11: I 
It is made a queſtion firſt, Whether any 


- Tythes are due for Mills or not? which ho 
Sir Edward Coke in his fecond Inſtitutes i; 


ſays, was never judicially determined that Wn 


he knows of: And it was held in the Caſe . 


of a Fulling-Mill no Tythe was due; for 
of Profits that come only by the Labour Mr: 
and Induſtry of Man no Tythe is to be MWyi 
— and the ſame reaſon holds for Corn · No 
ills. | 5 

The next queſtion is, admitting that 
Tythes are due for Mills, Whether the ſame Wa: 
be predial or perſonal ? | 

Sir Edward Coke is of Opinion, That in 
caſe any Tythe be due, it is only a perſo- 
nal Tythe, being acquired by the Labour 
and Induſtry of the Miller, and takes n 
increaſe from the ground to make it pre 
dial: And the Statute of 2 E. 6. is, That 
every Perſon fhall juſtly ſet forth, yield 


per kinds, as they ariſe and happen, which 
the Toll-diſh, nor to Falling- Mills, Iron. 


Mills, Paper-Mills, &c. which are all com 
prehended under the word Mill, and no 


fon ſhould have every tenth Toll-difh, then 


twice Tythe of the fame Corn, which | 
againft the Law; and ſuch Tythe as tht 
tenth Toll-diſh has never been paid in an) 
place that J have known or heard of. 

And if it be a perſonal Tythe, as ther 


0 
ol 


then it muſt be paid with the deducti 


/ 
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any If the Expences and Charges, and it is 
hich Not payable but in ſuch places where per- 
tutes ſonal Tythes are payable by Cuſtom : See 
_ nore hereof in the twenty ſecond Chap- 
ale er. 
; for But the Canoniſts hold, That the tenth Cap. Quoniam 
bour Mroll-diſh ſhall be paid as a predial Tythe, Prepter verbo 
o be Wrichout deduction of Expences ; which e. 
.orn- Noth not agree with the Common Law, 


nd is therefore not binding. Lo 
But in many places there is a rate Tythe 

paid for Mills, which is good by Cuſtom. 

But there are great diverſity of Opinions 


at in Is to Tythe of Mills, for which the Rea- 

erlo-WWEer may further conſult Cro. Fac. 429. Sel- 

wbour en de Dec. 423. 2 Inſt. 621. March. Re- 
arts 15. 


For Wind mills, ſee Decrer. lib. 3. Tit. 3. 
aps 23. Fol. 450. h WY | 


— 


CHAP. X 


Whether Dihes ought to be { we of Hawk- 
ing, Hunting, Fiſhing, Fowling, &c. 


$ he = are all comprehended under per- 7y:he of Hawk- 
ſonal Tythe, for that theſe things be- ing, Hurting, 
ing obtained by the labour and induſtry of © * — 
the Party, and the things obtained are FO 
re naturæ, and not of their own nature WS 
tythable in their proper kind, unleſs the FER: 
W particular Cuſtom of the place require it, 
and therefore I ſhall _ theſe to the twen- 

" "=F toy 


Of the Tythes 
of aomeſtick 
Birds and Fowl. 


Calthro 


p' Re- 


ports, 108. 


Of what things 


Tythes ſhall not 


be paid. 


Hob. 11. 


ty ſecond Chapter, where I ſhall ſpeak q 


—— 
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perſonal Tythes. 


— 


CHAP. XI 
Of Hibe, of Ducks, Geeſe, Hens, $ wan, 
and other domeſtick Fowls and Bird; 


HE Tythe of all tame and dotneſtick 

Fowl 15 to be paid in their Eggs or 
young in their proper kind, according 00 
the Cuſtom of the place: Geeſe, Duck; 
and Swans are uſually paid in their kind, 
bur of Hens and Turkies, commonly in 
Eggs, but therein the Cuſtom of the place 
is:to be obſerved. But note, That when 
they pay Tythe of the Eggs, there is no 
Tyche of the Young, nor e converſo Tythe 
Eggs paid, where they have the Tythe d 
the Young. ä 


a — 
= 


CHAP. XII. 
Of what things Tythes ſhall not be paid. 


1 regularly are not due of Dwel: 
L ling-Houſes, and yet a modus may be 
due for a Houſe as well as for Land; and 
it ſhall be intended, that it was a modus fol 


Co. 11. 16. a. the Land before the Houſe was built. 


_ Calthrop's hs. 
Forts, 108, 110. 


No 
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No Tythes ſhall be paid for Hounds, Things of Plea- 
Apes, Popinjayes, & ſmilia, becauſe they ure. 
are things only of Pleaſure. _ _ 15 

Neither ſhall any Tythes be paid of choſe 3 
things which do not increaſe from Year to porte, 100 
ro ; - therefore no Tythes ſhall be — that in. 
paid for Stone got out of Quarries, Pit- Rolls“ 
coals, Turfs, Slates, Bricks, AY. an Tyles, 2 . 
Earthen Pots, nor of any thing made of Doct. & Stud. 
Earth, nor of Marle or Lime got for the 7 „ 
2 of the Ground; nor of Tin, * Mod. Rep. 

ad, Copper, or other Metal gotten out 21 | 
of the Ground, but by Cuſtom Tythes of =o _ 
ſuch things may be due and payable. Stil- More 908. 
ling fleet*s Eccl. Caſes, 265. — — El. 277. 

Servants in Husbandry ſhall not pay per-: Inſ * 
ſonal Tythes, neither ſhall any Tythes be Rolls 1. 637: 
paid of Marriage Goods. e. 1. 

No Tythes ſhall be paid of Aftermaths, Poct. & Stud. 
Stubbles, or Rakings of Corn without 3 verſus 
Fraud. Stillingſleet's Eccl. Caſes, 269. Semb. Hope. 
contra. = ow H. 8. Jac. CB 


No Tythes ſhall be paid of Birds or Beaſts = E.G. = 


that are fere #ualure, GC. unleſs they be More 910". 
fold. | 3 Rolls 1. 640. 


Tythes ſhall not be paid of Broom or 4. 42, 13, 16, 


Gorſe uſed for Fuel within the Pariſh. NS 6 
No Tythes ſhall be paid of Gravel and Lit. * — 14 
Chalk. 1 Mod, Rep, 39 per Twiſden. More 909. 


CH A $7 


— > > eo - 
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CHAP. XIII. 


What force Cuſtom has, as well in the form 
and manner of Iything, as in the diſ 
charge of the payment thereof; and 

wherein Cuſtom and Preſcription dif- 
os. -- 


St. 2 E.6. c.13. N the Statute of 2 E. 6. it is enacted, 
What force Cu. That every of the King's Subjects ſhould 
flom has mou from thenceforth truly and juſtly, without Fraud 
« way ＋ Y. 'or Guile divide, ſet out, yield and pay all man- 
ner of their predial Tythes in their proper kinds, 
as they ſhould ariſe and happen in ſuch manner 
and form as had been of Right yielded and paid 
within forty Years next before the making of the 
{aid Act, or which of Right or of Cuſtom ought 
to bade been aid, 7 5 

In this Act there are three Qualifications, 
1. It injoyns the payment of ſuch Tythes 
as had for forty Years then paſt been of 

right yielded and paid. 5 
- Such as of right ought to have been 
_ paid... : 
3. Such as by Cuſtom ought to have been 


paid. . 

Tythes due by Cuſtom are of two kinds. 
1. Where there is a modus decimandi, and 
by 2 r or ſome other thing, is 

hit 4. een. Paid in lieu of Tythes. 
tb "the , 2. Where Tythe hath by Cuſtom been 
Star. of 2 E. 6. paid of things not tythable, as of Lead in 
Soden de De Derbyſhire ; Tynn in Devonſhire and Corn- 
— Ws, "wal fiſhing in the Sea, as in South wales, 
286. 5 5 where 
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where the Cuſtom is, That if the Pariſhio- | 
ner of one Pariſh land his Fiſh in another, 
the Tythes are divided between the Parſon 

r12 of the Pariſh where the Fiſher lives, and 

liſe the other where he landed his Fiſh; but if 

nd the Pariſhioner land his Fiſh in the Pariſh 

I; where he himſelf dwells, then the Rector 

＋ of that Pariſh has the whole Tythes. 

And I have heard that in ſome Coun- 3 , 
tries they pay Tythe-Ale, and Tythe of 7 042 
Limekilns, &c. which in their own natures 
are not tythable. Tythe Ale is ſaid to be 
paid at Market-riſing in Lincolnſhire. | 

And as by Cuſtom things may be made 8 _ 8 : 
tythable, which in their own natures are gy hes 4 
not ſo ; or one thing may by Cuſtom be 
paid in ſatisfaction or diſcharge of ano- 
ther: So Cuftom hath a great influence 
upon the form and manner of Tything, 
for the direction of the time, place and or- 
der of payment of Tythes. 

And as Cuſtom may make things tytha- Cm of no: 
ble, which of their own nature are not 9% 5 a 
tythable; ſo a Cuſtom of a Province, Coun- 
ty or Hundred may diſcharge the pay- 
ment of Tythe of a thing which in its own 
nature is tythable, fo there be a Compe- 
tency for the Maintenance of the Miniſtry 
beſide. | ; | | 9 

And therefore in the Wilds of Rent and Hob. 266. 
Suſſex they do pretend by Cuſtom to be > | 
free from the payment of 'Tythe Wood, or — 9 
any thing in lieu of it; and ſo in ſeveral Rolls 1. 642. b. 
Countries they pay no Tythes of their 1. & p. 5, 6, 8. 
Milk, Dunton ver ſ. Moyle, Finch 36 Elizs Co. 11, 16. a. 


And 


eim. Pref. 8, 9. 
Hob. 250. 
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Cuſtom to pay 
Zythes of things 
cet tythable. 


LA 


Difference be- 
tmeen Cuſtom 
and Preſcrip · 
tian. 


things tythable which in their own natures 
are not tythable, as the Rent of Houſe, 


The Parſons Counſelloz : bart 11, 
And as Cuſtom may prevail in not Ty. 
thing; ſo it may, as has been ſaid, make 


Pigeons eaten in the Houſe, Wood ſpent 
in the Houſe: And by Cuſtom Tythe may 
be paid of Salt, Brick, Lime, Ale, Chickens 
and other things not tythable. 

Now the difference between a Cuſtom Ml & 
and a Preſcription is this; every Cuſtom f. 
muſt have dimenſion, and alledged to be 
within ſome certain Province, County, Ci- 


ty, Hundred, &c. for if it be a general 


and ſuch Cuſtom muſt be common to all 


or Town, there is, and from the time 


have time out of mind paid ſo much an- 
nually to the Parſon of D. in full ſatisfacti- 


\ 

h 

C 

Cuſtom of England, it is Common Law, b 
e 

t 

f 

0 


tion, you only alledge that you, and all 


ſing upon the ſaid Lands, &. 


within ſuch Limits; but if it be confined to 
one certain Perſon, Houſe, Land or other 
thing, there it becomes a Preſcription 
which is a younger Daughter to Cuſtom, 
and therefore when a Man comes to plead 
a Cuſtom, the manner of pleading is to al- 
ledge that within ſuch a County, Hundred 


whereof the Memory of Man is not to the 
contrary, there hath been ſuch a Cuſtom 
uſed and approved in the ſame, that is to 
fay, that, Se. alledging the Cuſtam as it 

But when you come to plead a Preſcrip- 


thoſe whoſe Eſtate you have in ſuch Lands, 


on and exoneration of all the Tythes ari- 


Se 
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so that Cuſtom and Preſcription differ herein Cuſtom 
in theſe things, that Cuſtom muſt be limited _— — 
and confined to ſome certain place; Pre- fer. 
ſcription is at large; Cuſtom is common to | 
all the Perſons and Lands within the Limits 
wherein it is alledged, but Preſcription is 
confined to certain Perſons or Things : But 
in this they agree, That they muſt be con- 
ſtant without Interruption, and perpetual 
from the time whereof the Memory of 
Man is not to the contrary ; for if there 
have been frequent Interruptions , there 
can be no Cuſtom or Preſcription obtained; 


| but after a Cuſtom or Preſcription is once 
| duly obtained, a diſturbance for ten or 


twenty Years ſhall not deſtroy; for Multi- 1 Inſt. 1 14. b. 


lex interruptio non tollit preſcriptionem ſemel 2 Inſt. 653'-" 
ds F 8 n je 2 Inſt. 654. 


g 


that though the Civil and Eccleſiaſtical t Laws 

ſtom and Preſcription 3 yet in this they ammo ”Y 
differ from the Common Law, that they In what they 

allow a uſage for forty Years to be a good er from the 
proof of a Cuſtom or Preſcription, ground- i =P 

ing their Judgments upon a decretal Epiſtle 
of Pope Alexander the Third, Anno Dom. 

1180. But this Kingdom never allowed of 

that Epiſtle, or yielded any, Obedience 


thereunto: So that as well in Spiritual as 


Temporal Preſcriptions and Cuſtoms, if 
they come to be tried at Common Law, 
as all Preſcriptions concerning Tythes muſt 
be, they muſt be proved to have been uſed 
beyond the Memory of any Man to the 
contrary; for if any Man living, or any 

5 . Authen- 


But I miſt here obſerve to the Reader, How the Eccle= 


Laws do in ſome Caſes take notice of Cu- 5, Hen, Ga 
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: 
* 
* 
* 
T5 
1 
1 
! . 
7 
17 
| 
7 
. 1 
T1 
. 1 
N 
1 
h | 
8 
ö 
4 


* 
2 ante 4-— = 2 _ \ 
FER EP ARIEry an. aac — 2% 


270 The Parſons Counſelloz 2 Part 17. 
Authentick Record, or other evidence proye 
it was otherwiſe at any time ſince the firſ 

| Year of Richard the Firſt, which was Amy 
2 Inſt. 653. Dom. I 189. the Cuſtom or Preſcription fail, 
What influece And the Influence, Cuſtom and Preſcrip. 
Cuſtom and Pre- tion have in the manner of tything, is con- 
fer —_— firmed by three ſeveral Acts of Parliament, 
of Tything, Firſt» By the Statute of 27 H. 8. where 
27 H. 8. c. 20. it ig enatted, That every Subject of England, 
c. according to the Eccleſiaſtical Laws and 
Ordinances of the Church of England, and af. Wl * 
ter the laudable Uſages and Cuſtoms of the P. 
riſh, or other place where he dwellath or occuji L 
eth, (hall yield and pay his Tythes, Offering, 1 
and other Duties of Holy Church, &c. C 
By this Statute the Eccleſiaſtical Laus 
2 and Canons are affirmed for the payment 
of Tythes; but in ſuch Caſes as they ar: 
contrary to the Common Law or Cultons 
of the place, they do not bind. 
Next, this Act confirms and allows al l 
Uſages and Cuſtoms of the place where the 
Tythes ariſe, which are to be preferred be 
fore all Canons and Conſtitutions in man- 
| ner of Tything. _ 
32 H. 8. c. J. The next Statute is that of 32 H. 8. 
whereby it is enacted, That every Perſon, 
&. ſhall fully, truly, and effectually ſet out, 
Yield to pay all and ſingular Tythes and Of- 
ferings aforeſaid, according to the lawſul Cu- 
ſtoms and Uſages of the Pariſhes and Places 
where ſuch Tythes or Duties ſhould grow, ariſt, 
come or be due. 
This Act ſeems only to extend to cuſto- 
mary 'Tythes, and ſo doth the Statute of 
2 E. 6. e. 13. 2 Es 6. Which 155 | | Th | 
Tun 


fail, 
erip- 


Chap. 14. Di Law of Tythes. 
That every of the King's Subjects ſhould from 
thenceforth, truly and juſtly, without fraud or 


guile, divide, ſet out, yield and pay all man- 
ner of their predial Tythes in their proper kind 
as they ariſe and happen, in ſuch manner and 


within forty Tears wext before the making of 
the ſaid Act, or of Right or Cuſtom ought to 
have been paid, 


form as bath been of right yielded and paid 


But more of theſe Statutes in their pro- 


per place. I ſhall now proceed to ſhew 


what Liberty and Privilege the Parſon, 


Vicar, &c. hath in the Grounds where the 
Tythes ariſe, for the drying, ordering and 
carrying away their Tythes. | 5 


2 OR — 
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CHAP. XV. 


What Privilege and Liberty the Parſon, 
Vicar, &c. hath in the Ground where 
the Ththes ariſe, for the drying, ma- 

king, ordering and carrying away the 
MM ; -. 


Y the Statute of 2 E. 6. it is enacted, 
That at the Tything time of predial Tythes, 
it ſhould be lawful for every Party to whom 


2 E. 6. cap. 13. 
What Privilege | 
the Parſon, Cc. 
hath in the 


any Tythes ought to be paid, er bis Deputy, or Land 
Ser vant, 10 5 the ſaid Tythes to be ſet forth — 


and ſevered from the nine parts, and the ſame 
quietly to take and carry away. 


This Statute, as to the taking and carry- 
ing away, ſeems only declarative 7 the 
| Dom- 
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1 Common Law: But as to coming upon 

̃ | the Lands to ſee the Tythes ſet forth, feem; 

4 | to me to be a new Authority given by this 

1 Law, for the Owners of the Land are 4; 

{| jure bound to ſet forth their Tythes duly 

and rightly ; and if they fail therein, the 

1 Parſon, Vicar, &c. have their Remedies; 

Rolls 2. 302, and if the Pariſhioner do juſtly and truly 

q 9. ſet forth his Tythes, although the Parſon, 

Vicar, &c. be not preſent, or had no no- 

tice given him to be preſent, yet this had 

been a good ſetting forth before this Sta- 

tute : But it is a fair and juſt way to do 

it in the prefence of the Parfon, Vicar, &«, 

And note, this Act is warily penned in the 

| ſingular number, that the Party himſelf, 

his Agent or Servant may come to ſee the 

Tythes ſer forth, but muſt not come with 

a greater number. = 

And note, That the Parſon, Vicar, Im- 

propriator or Farmer cannot come himſelf, 

and ſet forth the Tythes without the Li 

cence and Conſent of the Owner of the 

Corn, Hay, &c. for if the Parſon, Vicar, 

c. ſhall of his own head tythe the Corn, 

Hay, &c. of any Land-holder within his 

Pariſh, Cc. and carry it away, he is a 

Treſpaſſer, and an Action will lis againſt 
Jenes go. him for it. EE | IT 

Lindwood Bur a Parſon, Vicar, &c. may de commu 

_ _m_ ni jure, after the Tythes are ſet forth, come 

1 himſelf, or his Servants, and ſpread abroad, 

„ dry and ſtack his Corn, Hay, Cc. in any 

. convenient place or places upon the Ground 

where the ſame grew, till the ſame be ſut- 

 liciently weathered, and fit to be carried 

= | into 


W. 
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into the Barn, c. But the Parſon, Vicar; 
ems He. muſt not take a longer time for the 
this adoing thereof than what is convenient and 
> d: Hneceſſary; and what ſhall be ſaid a con- 
luly Nrenient and neceſſary time, the Law doth 
the Not, nor can define; for the quantity of 
ies; {WHay, Corn, &c. and the Weather in this 12 E. 4. 6. a: 
ruly caſe is to be conſidered ; and what ſhall in Rolls 1. 649. 
lon, this, and all other Caſes of like nature be _ 
no- Naid a reaſonable and convenient time is 
had to be determined by the Jury, if the point 
Sta · come in Iſſue triable by a Jury; but if it 
| do come to be determined upon a Demurrer, 
Oc. Wor other matter of Law, the Judges of the 


gurt where the Cauſe depends are to re- 
olve the ſame. _ „ 
And if the Parſon, Vicar, &c. ſhall ex- 

eed a convenient and neceſfary time in 
he drying, ordering and carrying away 


Im- heir Tythes; and the Pariſhioner ſhall re- 

= eive Damage * ; an Action of the 

> Li aſe will lie againſt them for their negli - Nuges Rete 

the pence in this behalf. | — _ 
car, Zut no Action will lie againſt the Parſon, Styles 342. 

zorn, Nyicar, &. in ſuch a cafe, unleſs the Pa- Styles 348. 


riſhioner have duly ſet forth his Tyche, and — 8. 


given notice thereof to the Parſon, Vi- 1 Car. 1. B. R. 

ar, x 5 per Latch. 

And the Parſon, Vicar, &c. may carry —_ very 

. alſey, H. 

his Tythes from the Ground where they 6Car. i. B. R. 

grew, either by tlie Common way, or any Rolls 1. 643. 

lach way as the Owner of the Land uſeth x. 3. 

to carry away his nine parts. 

But if che Owner of the Soil, after he has 

e ſuf- duly ſer torth his Tythes, will top up the 

ried ways, and not ſuffer the Parſon, Vicar, &c. 
| to 
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to carry away his Tythes, or to ſpread, 
dry and ſtack them upon the Land, this 


or Farmer, may have an Action upon the 


value; or may have an Action of the Caſe 


Bulſt. 1. 108. 


When he comes with his Carts, Teams or 


f. 21. 


Court, and no Prohibition lies in this Cat, 


and depaſture the Graſs growing in the 


| Cc. this is excuſable. 
Rolls 2. 284. 


The Parſons Counlelloz: Part 


is no good ſetting forth of his Tythes with. 
out fraud, within the Statute of 2 E. 6. but 
that the Parſon, Vicar, &c. or other Owner 


ſaid Statute, and may recover the trehle 


tor ſuch diſturbance, as I conceive ; or he 
may, if he will break open the Gate, Fence, 
&c. which hinders him, and carry away 
his Tythes; but in that he muſt be cau- 
tious that he commit no Riot, nor break 
any Gate, Rails, Lock, Hedges more than 
neceſſarily he muſt for his paſſage. 
And note, That the Parſon, Vicar, G.. 


other Carriages to carry away his Tythes, 
muſt not ſufter his Horſes, Oxen, &c. to eat 


Grounds where the Tythes ariſe, much le 
the Corn there growing or cut; but if hi 
Cattel (as cannot be avoided) do in their 
paſſage, againſt the Will of the Drivers 
here and there ſnatch ſome of the Grab, 


And it the Pariſhioner duly ſet forth hi 
Tythe of Hay or Corn, and will not per- 
mit the Parſon, Vicar, &c. to make the 
Hay, or ſpread and dry the Corn, as he 
ought, it amounts to a ſubſtraction of the 
Tyches, and the Parſon may ſue for the 
ſubſtraction of ſuch Tythes in the Spiritual 


CHAP, 


hap. 15. ©! Law of Tythes, 275 


CRAP. XV. 


ner o what Charges the Glebe Lands belong- 
the ing to 4 ReFory, and the Hibes are 
ble ſ#bje@. 1 
aſe I 3 | 

he NOIR Edward Coke tells us, Quod nullus pro 2 Toft. 64r. 
ace decimis, que ſunt ſpirituales, de aliqua re — — ir. 
V2) ration pontis, ſeu aliquibus oneribus tempora- &,,,. 1. 1, 
a: Nibus onerari debet. | | are ſubjett to. 
” That Tythes being Spiritual, were not 
nan 


ubje& to Temporal Charges at the Com- 
on Law. „ 

And Sir Edward Coke is of Opinion, 2 Inſt. 641. 
That at this day, if Tythes be in the 


he, Winds of Temporal Men, they are by 

cal Meaſon of them contributary to Temporal 

the W'harges. 

li And upon a doubt of Mr. Juſtice “- P. 5 Car. 1. 
* erton, Who was Juſtice of Aſſiſe in the Callis 132. 
heir 


iſhoprick of Durham, as Sir Nicholas Hide, 

eretofore Chief Juſtice of the King's Bench, 

as reported, it was reſolved by all the 

udges of England, That Tythes are at this 

ay chargable with all Charges impoſed 

y any Act of Parliament, wherein they 

re not excepted, as upon the Statute of 

[3 Elix. to the Poor, and to maimed Soul- 

liers, King's-Bench, Marſhalſey, Bridges, 

. But they are not ſubject to any 

harges Temporal, at or by the Common Styles 162. per 

W . 

And fo it was lately held by my Lord 1 

hief Juſtice Hales and the Court of King's T. 1675. B. R. 
1 2 | | Bench, per Hunt. Ts 


Fir ſt- Fruits. 
See more of this 
matter and 
Tenth; 2 4 Inſt. 
120, 121. 

* Cowel verbo 
Annates. 


How theſe differ 


From the Firſt- 
Fruits tinder 
the Lam. 
Vide Tho. 
Aquinas, 20, 


22 786. Art. 4. 
Polyd. Virgil. 


De inventiene 
rerum, * 3 . 


p. 498. 


/ 
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Bench, for Watch and Ward, and repair q 


the High-ways : And this Caſe then vouch. 
ed by the Chief Juſtice. 


But Tythes at this day are ſubject to pay 
Firſt-Fruits or Annates, in Latin Primi, 
which are the firſt Years Profits of ever) 
Spiritual Benefice at a new Incumbents en. 
try into his Living“; they were anciently 
exacted by the Pope of Rome, when he had 
ſmall Revenues to ſupport the publick 
Charge of his place. And Polydore Virgi 
tells us, Ceterum nullum inventum maj 


Romano Pontifici cumula vit opes quam annatun 
quas Vocant. | 


— 


And Polydore Virgil tells us, that Pope B+ 
niface the ninth firſt introduced them, tho 
others aſcribe them to John the two ani 
twentieth, See Platina in the Life of 
rf ace the ninth, | | 

But ſome are of an Opinion (and na 
without reaſon) that Annates were much 
ancienter than Pope Boniface the ninti, 
who entred upon the Papacy in the Ye 
1389. and John the two and twentictl, 
not till the Year 1410. But it appears h 
our Parliament Rolls (which are infallibi 
Evidence) that this Payment had reach 


England, in the 251 Year of the Reign d 


E. 3. which was in the Year of our Loi 


1351. in which Year there was a Com 


plaint made by the Commons in Parl. 
ment, That the Pope had reſerved to hi 
own Collation as well tne Abbies and Pri 
ories, as alſo all other the great Bencetics, 
whereof any Eccleſiaſtical or Religious Per 


ſons had the Patronage ; and that he hal 


lateh 


\ 
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ately reſerved all the Dignities in England, 

nd the * Provendersin Cathedral Churches, Prebends, 1 
y which means the Pope had the Firſt- ſuppoſe. 
ruits of all the ſaid Benefices. By this 

omplaint it ſhould ſeem the Pope had yet 


er 
oy ot in but one Leg, that is, to have the 
ly {Wirſt-Fruits of thoſe Livings, to which he 
12d himſelf collated : A pretty piece of Simo- 


In the 50th Year of the ſame King, the 4mo 1376. * 
ommons renew their Complaint again, Rot. Parl. _ i 


nd amongſt many Grievances from the 511 m— 


ourt of Rome there complain'd of, one 6 R. 2. 50. 


. That the Pope's Collector that Year (a 1 R. 2. nu. 66. 
the ing never before done) had taken the 4 R. 2. nu 44. 
an irſt-Fruits of every Benefice, whereof he | 


ade proviſion or collation, whereas, he 
as uſed to take Firſt-Fruits only of Bene- 
ces vacant in the Court of Rome. | 


not | 

nuch And 9 H. 4. Cap. 8. not in the print, 
inth, ere is a Statute expreſly againſt payment 
ven them upon the pain in the Statute of 


roviſors, which is a Premunire. 
And if Walſngham ſays true, Summus 
ntifex (Anno 1316.) reſervavit Cameræ Hiſt. Wal. p. 


ach, primes fructus beneficiorum omnium in 108. 
ond lnglia, per triennium vacantium. 

Lord. So that it is apparent, that in ſome caſes 
Con{Wirli-Fruics were paid long before Boniface 
are 914, or Jobn the 224; but perhaps the 

ro Hope before them had not made it an uni- 

1 pu erſal payment. | ” 
efcll Theſe were often complained of, as a 

s Per great oppreſſion upon the Clergy. as Hen- 


e hallt Hoftienſis, who lived in che time of 


lateh hope Alexander the 4th, witnefleth > but 
i $$.  how- 


4 
1 
| 


N 
: 
" 
1 
»% 
[i 
43 
+40 
114 
0 
x f 
* 1 
br * 
. 
* 
* 
| 
”» $4 
v 
* 
9 
18 
ih 
5 
, 5 
N 
v | 
q Ly 
- 
4 
* be 
1 
* 
Py 
\ F 
— 
+ 
N. 
. 
„ 
s 
-C 
+ *8 
1 
'F 
i 
8 r 
4 $ 
ry 
1 
* iN 
is? 
N 
ik . 
— 
4? 
i 
1 
if 
: 
* 
4 
* 
. 
1 
' 
44 
* 1378 
-» 6! 
ik 
i 15 
1 
47 y 
4 
_ 
„ 
1 24 
* 
by; © 
h WW, . 
» 8h 
4 
. 1 
1 
+ 
„ 
„ 
Ps! | 
0 . 
9 FP 
. 1 
„ 
| * 
*. 
9 : 
* 
3 
. 5 
* » 
. 
\Þ WE 
2 
* ” 
47 
2 8 4 
G ” 
7 
. 
11 
3 1 
. 
* 
"4+ , 
A * 
7 1 
$ . 
. 
* 
. 
1.8 
1 g 
1 
1} 
(| 
'V 
M 
1 
l 4 
| 
if 
Vs, 
is 4 h 
fl U : 
"8 
CY 
bh 
* * 
ö | 
? 
1 
1 
Y 


— 


278 


St. 26 UI. 8. c. 3. 


The Parſons Counſelloz : Part l. MC 
however upon the aboliſhing of the Pope; 
Uſurpations here in England, the pom 
Clergy were not acquit of this Exactio, Nac 
but the ſame was by the Statute of 26 HP. 
8. ſettled upon the then King, and his Su Wi be 
ceſſors. | 

The Firſt-Fruits are not here in Engl : 
rated at the full and utmoſt value of the 4: 
Living they are to be paid for, but accord /c: 


ing to the valuation taken and made in thei :h 


El. cap. 4. 


| 1 El. cap. 4. 


ſaid 26th Year of King H. 8. and now uſel 7 
in the Firſt- Fruits Office. St 

And theſe Firſt-Fruits are by a Statut / 
made 1 Eliz. not to be paid all at once; luer 


one quarter of them is to be paid at the eudi / 
ſix months from the time of the Induction, Ci 

lation, &c. another fourth part at the end 1c 
twelve months, another fourth part at the nta 
of eighteen months, and the laſt quarter pu © 


thereof at the end of two ars. P 
And by a Statute made 1 El;z, all Vic 
rages not exceeding ten Pounds, and al t) 
Parſonages not exceeding ten marks, ail c 
cording to the valuation in the Firſt- Fru v 
Office, are diſcharged from the payment d 
Firſt-Fruits. e | 
And if an Incumbent die, or be leg c 
ly removed out of his Living withoußz 1 
fraud, then after ſuch death or remoa u 


the remaining half yearly payments oil 1 


dr. 26 H.8 c. 2. 
J. Hen the Firſt- 
ſruits are 10 be 


| paid, 


the Firſt-Fruits, which were not becom 


due, are diſcharged by the ſaid Statute t 


I Eliz. — 
And by that Statute the Dean and C 
nons of Mindlſer are diſcharged of the paj 
ment of Firſt- Fruits. ad 
_ I 


Chap. 19. On Lam ot Cythes. 


rt l 

open And by the Statute made in the 2675 

po Year of H. 8. before-mentioned, It is En- 

Zion, MW ated, That every Arch-biſhop, Biſhop, Dean, 
Prebendary, Arch-deacon, Parſon, Vicar, &c. 


before be have any actual or real poſſeſſion or 
medling with the Profits of his Living (this 


gl nut be between Inſtitution, Collation and In- 
the duction) muſt pay or compound for, and give 
cord ſecurity for the payment of his Firſt-Fruits in 
n the i :be Firſt-Fruits-Office: And that an Obligation 


taken for the ſame ſhould be of the force of a 


ſume to enter into his Living before ſuch payment. 


forfeit double the value. z | 
But his Majeſty. and his Royal Predeceſ- 
ſors have not been ſevere in this Caſe to 


Officers of the Exchequer have ſent out 
Proceſs to the Sheriff, co put the negligent 


Vice Parſons, Vicars, &c. in mind of this du- 
d al ty, and upon coming in and paying the 
charge of the Proceſs, and paying or gi- 


ving ſecurity for the Firſt-Fruits, they are 
diſcharged, | 

But the Parſons, Vicars, &c. muſt be 
careful to pay in their half yearly pay- 
ments, as the ſame become due, and take 
up their Bonds, or elſe new Proceſs will iſ- 
ſue to the increaſe of their charge. 


not exceeding ten Pounds ſhould be freed 
of this Charge, and Parſonages of ten 


of that was, that the Vicarages in time of 
4 Pope- 


i 


Statute of the Staple, and that if any ſuch pre- 


or ſecurity given, or compoſition made, he is to 


take the Penalty, but upon failure their 
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Perhaps ſome may be ſo curious that %) ricerages 
they will deſire to know, why Vicarages are charged 
higher in the 
Firſt Fruit Of- 
fice than Par- 


Marks ſhould pay them: Now the reaſon ſenages 


1.3. p. 29. the Church after that time. Theſe pay- if te 


8 The Parſons Counſelloz : Part U. Ml 


Popery, and when the Valuation was ta. 
ken, had a great Income by voluntary 
Offerings, which falling to little or no tt 

thing upon the diſſolution of Monaſteriez 
this favour was afforded them in their Firſt. Ml ;; 
Fruits. 5 

Tenths, The next Charge Parſons and Vicars are 4 
3 4 ſubject to, are the Tenths, that is, a tenth 5 
part of the yearly value of all their Church 
. Livings; this payment was firſt exacted 
N ſhould ſeem from the Clergy by the Pope, about the 
theſe were im twentieth Year of E. 1. and a valuation MW z 
poſed by Boni- yas then made by his Authority, of all Ml ;: 
Face the 3th 79 Church. Livings, at which rate the Pope ill ft 
Wars in Sicily, Was anſwered his Tenths, but he never had 
Extra ag. com. any Tenths of ſuch Land as was given to 4 
last. 628.. ments (as appears by our Hiſtories) the tt 
Pope of Rome ſometimes granted to the il ot 
Kings of England, when the Kings pleaſed g: 
them, or rather when they feared their Wl 
| Power but upon the aboliſhing the Pope; 
Stat. 25 H. 8. Power, which was in the 25:4 Year of H. 
8. theſe Tenths were given to the King 
: the Year following by the aloreſaid Sz 
St. 26 H.8.c.z. tute of 26 H. 8. and to be paid at Chriſt 
j Foes mas yea'ly, and the Biſhop of the Diocek 
is to collect them, and they are to be paid 
accoiding to the valuation taken the ſame 0 
Year, and now in the Firſt-F. uits Office, it 
and are not paid that Year the Firſt-F: uits 
are paid, but are allowed out of them, be- 
cauſe it is intended that the King has tis 

whole Yeais Profit. | 
ZBaut immediately upon the Reformation 
many Clergy:Men ſcrupled and denied 
ö 7 | 6. 


Chap. 15: O; Law of Cythes. 281 
to pay theſe Tenths to the King, being 
a Dur properly due to the Pope, and 


therefore the refuſal or neglect to pay them 


tothe King, being certified by the Biſhop 


that had the Collection of them, is made a cauſe St.26 H.8.c.3. 


of deprivation, not only of the Living for which 
they refuſed to pay their Tenths, but alſo of all 


their ſpiritual Preferments. 


But by the Statute of 2 and 3 E. 6. that ſe- St. 2 & 3 E. 6. 


werity was moderated; ſo that now the refuſal Ca. 20. 
or neglect to pay them, and ſo certified by the _ 
Biſhop, makes only that Living void, for which 
the Tenths ſhall be 5 refuſed. But his Maje- 
ſty and his Royal Predeceſſors have rarely 
ut the ſeverity of this Law in execution, 
ut make out proceſs in the Exchequer 
to compel the payment; however ſince 
the Penalty is ſo great, every Clergy-Man 
ought to be very careful to avoid the dan- 
An Apparator came to a Parſon newly 
inducted, and told him he muſt pay his 
Tenths to ſuch a Perſon, naming him, at 
ſuch a day and place, four Miles off; and 


make his Living void within the Statute, 


but ſuch demand which will make a Living Co; El. 244. 


void within the Statute, muſt be poſitive by 
one that has power to demand and receive 
J. 

And note, That the Biſhop's Certificate 
is not perem;tory 3 but may be traverſed, 
and the Party that demands the Tenths 
muſt be ſufficiently Authorized, See Cro. 
Eig. 8. 55 


Tberg 


3 . of More 54r. 
this was adjudged no good demand to — 
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( 

St, 2 H.8.c.8. There is a Proviſion made by an Act of pa- t 
= _ . liament in the 27th year of H. 8. for thoſe In f 
ceſſer = " cumbents that ſhall be forced to pay the Tenth 7 
Tenths due by due inthe time of their Predeceſſors, that thy ll c 
bis — may levy the ſame upon any Goods they can ful 1 
of their Predeceſſors upon the Church Living, Wl ( 

and if they be not redeemed within twelve diy; i 

after they ſhall be diſtrained, then the ſam; 0 

ſhall be praiſed by two or three indifferent Per. r 

ſons to be ſworn, and ſo many of them ſod i 

will ſatisfie the Arrear with coſt, and if I 


ſuch Goods can be found, then the Succeſſor 
take bis remedy againſt his Predeceſſor, bis Ex Ml a 
cutors or Adminiſtrators, or others to whom li Ml © 
Goods ſhall come, by Bill in Chancery, orn t 
Action of Debt at Common Law. 0 
There is another charge to which the 
Procurations. Parſons, Vicars, &c. are ſubject for ther p 
Church-Livings, which is called Procurs v 
Sir John Da- tions or Proxies; and theſe are Duties du Wi a 
vies Rep. 1, 2, and payable to the Arch-Deacons at th: { 
3˙ time of their Viſitations, which are nt 
paid by any certain Rule, but by ſom f a 
ancient Taxation; for anciently the Re b 
| ligious Houſes and Clergy-Men at tha ti 
See move of this on charge entertained the Biſhops and 
matter, Lindw. Arch Deacons in their Viſitations, but Ml ſ 


ap. ] , | 
3322 a length their Attendants were ſo mam t! 


— 


That by a Canon and their Trains ſo great, that the Cle b 
made by Steph. and Religious Houſes were horribly o 1: 
123 _ preſſed with entertaining of them; to: 

Deacons were to Oid which, the Clergy and Religion p 
bring but ſeven Houſes came to this compoſition, eve" it 
Horſes in their One to pay ſuch a proportion to their Vil A 
r, ae 45 ſitors to be freed from that great opprel * 
2 fo invite 1 1100 3 and therefore the Canoniſts defini tl 


body. =; then 


Chap. 17. Dm Law of Tythes. 283 
them to be, Exbibitio ſumptuum neceſſarorium 
facta Prelatis qui Diocæſes peragrando Eccle- 
ſaas ſubjectas wiſitant, and this payment is 
continued to this day; not only of thoſe 
Livings which are ſtill enjoyed by the 
Clergy. but alſo of the Impropriations be- 
ing ſaved by the Statute of 31 H. 8. and 31 H8.cap-13. 
confirmed by the Statute of 34 H. 8. and 
remedy given for them with Caſts, both 
in the Spiritual Court and at Common 
Law. | 
And note, that if there be a Parſonage Cap. Quonizm 
and a Vicarage endowed, there is but one autem verb. 
| of them to pay Procurations, but which of n tantum. 
them muſt pay, is to be directed by Cuſtom 
or the Indowment, if extant. 
Note likewiſe, that Donatives are not to 
pay Procurations, becauſe they are not 
within the Viſitation of the Ordinary; 
2 ſo for free Chappels, for the ſame rea- 
on. : | N 
And if there be a Parſonage which has Cap. Quamvis 
a Chappel depending on it, that is, where lex natur. 
both are in the Par ſon's Cure, no Procura- 
tions are to be paid for the Chappel. 5 
. Synod%als is another charge upon the Par- Synodals. 
put u ſons, Vicars, &c. and is likewiſe paid to 
nam the Arch- Deacon, not by any certain Rule, 
ler but by ſome ancient Taxation; ſo that . 
y oF ſome pay more, and ſome leſs. * St. Jerome in 
to 2 I muſt confeſs I cannot find how this P Eifile 6 
igiou payment firſt became due, but by the name Hiaoni c 
even it ihould ſeem to be a Contribution to the gent de fe 
ir Arch - Deacon's charge in the Synods, they quem indu- 
pte * being anciently elected by the Deacons 1 — 
defi themſelves as their Repreſentative. giant 
thel 5 | | | But cant. 
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+ Dugdales f But it ſhould ſeem, that the Arch-Deg- I 


War 126. b.. cons claim theſe Synodals for their Eafter- C 
Viſitation : and the Biſhops have laid — { 
claim to them, but as my Author con. l 
ceives, withont any juſt reaſon, the Arch- T 
Deacon and his Officers performing the ct 
Labour, and undergoing the Charge, f 

Since my firſt publiſhing of this Book, a 
a learned and worthy Divine ſent me a i 
Book, written by a learned and ingenious Ml " 
Perſon, amonſt other things concerning t 
Synodals, whereby he expected I might 
| receive ſome ſatisfaction concerning the d 


Original and Growth of them, at whoſe 8 
Candle I ſhould thankfully have lighted | 
mine own, if it had given a clear light: 
But when I came to read the Book, I found 8 
the Author indeavoured to prove them one 


and the ſame with the Cathedraical Duty, : 

whoſe reaſons to that purpoſe I can by no f 

| means ſubſeribe cr. | 

Cap. Quoniam Firſt, becauſe Mr. Lindwood, a very lear- : 
— ned Civilian and Canoniſt, reckoning up WM x 
Alice.. the onera Eccleſiaſtica, tells us, Quedam enim p 
ſunt que dicuntur Epiſcopalia, & inter hec ill . 

continentur Synodaicum, Cathedraicum, &c. ſo e 

that ir appears he conceived them two ſe- , 

veral and diſtin& charges. | 

Cauſa 10, q. 3. Secondly, the Cathedraicumis by the Ca- 
Quid vero & nons reſtrained not to exceed two. Shil- WM . 


1 lings, whereas anciently the Biſhops had a 
 Braca, cap. 2. third part of the Offerings, and in conſide- 
| ration thereof were to repair the Churches, 
they had this payment in conſideration of 
the third part of the Offerings, and were 
acquitted of the repair of the Churches. 

| But 


Chap. 15. O Law of Tythes. 


cum was ever paid in England, and the rea- 
ſon may be, becauſe the Churches in Eng- 
land have always been repaired by the Pa- 
riſhioners by cuſtom. Now the Cathedrai- 
cum being limited to two Shillings, and 
finding upon inquiry, that the Synodals 
are not confined to any certain Sum, but 


) for the moſt part more than two Shillings 3 
tic is very improbable that they are one and 
1 the fn. © © 
8 Thirdly, the Cathedraicum is annexed to 
6 the Biſhop's Chair, and in recompence of 
c a Duty not transferred to any other; but 
1 for ought I could ever learn the Synodals 
th have been always paid to the Arch-Dea- 
q cons ; and therefore for theſe reaſons I take 
a them for ſeveral and diſtinct Duties, as 
. Lindwoed ſeems to take them. 
95 The ſame Author gives an Account of 
_ ſome difference that has been moved be- 
tween the Arch-Deacons and the Clergy, 
25 whether Procurations ate due to the Arch- 
15 Deacons when the Biſhop viſits: In which 
* caſe the ſame Author has given his Verdict 


clearly for the Arch-Deacons, and ground- 
ed his Opinion upon Reaſon, Cuſtom and 
Authority, | 


Firſt, his chief and only reaſon is, be. 


it very reaſonable he thould have that for 
which he pays Tenths. | 


But I conceive there is a great miſtake 
hes in this Argument, for 1 am not fatished 
; | | the 


But I could never learn that the Cathedrai- 


bil cauſe the Arch-Deacon pays his Tenths as 
| 1 well for that Year the Biſhop viſits, as for 
rn de other two; and therefore he concludes 
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Vide extra. 
com. de deci- 
mis 296. 
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the Arch-Deaconspay any Tenths for their 
Procurations, but for the Corps annext to 
their Arch Deaconries and their Juriſdigi. 
on; for it were againſt reaſon to charge 
them to pay Tenths for that they eat and 
drink in their Viſitations ; and the Tenth; 
ought to be of the clear Profit; but where 
the Procurations are paid in Money it 
ſhould ſeem Tenths are due. 

But admitting upon the valuation in 
the 26 H. 8. the Procurations were valued 
(for in that of 20 E. 1. they could not be 
valued, not being then reduced into Mo- 
ney, nor of long after) then the Argument 
runs no farther, than that, becauſe the 
Arch-Deacon pays a Tenth part againſt 
reaſon, therefore the Clergy muſt pay the 
whole. | | | 

But the reaſon againſt the Arch-Dezx- 
cons in my judgment is much ſtronger. 
I ſhall not take upon me to examine whe 
ther their Juriſdiction be ordinary or de- 
legated ? I will admit Cuſtom has made it 
in ſome meaſure ordinary, though much 
might be ſaid againſt it; I will let that point 
pals unqueſtioned, but from the beginning 
it was not ſo. But let chat be as it will, 
it is clear there was no Juriſdiction annext 


to Arch-Deaconries originally; the firſt 


ſtep was over the Deacons, as ſhall be 
ſhewed hereafter: It is without all doubt, 
that Originally all Juriſdiction over the 


. Clergy was in the Biſhops, and they in 


their own Perſons viſited the Churches 

within their Dioceſſes, for the firſt 600 

Year, after Chriſt. 5 
But 


J. Chap. 15. Di Law of Tythes. 

i But in the Fourth Council of Toledo, 
which was held about the 630th Year after 
Chriſt's Birth under Honorius. I. It was de- 
creed, Epiſcopum per cunctas Dioceſes Paro- 
4 chiaſque ſuas per ſingulos annos ire oportet 3 
bs vhat to do? not only to eat and drink, 
re but ut exquirat quo unaqueque baſilica in re- 
it | baratione ſui indigeat. But ſi ipſe aut lan- 
guore ant aliis occupationibus implicatus id ex- 
flere nequiverit, Presbyteros probabiles aut Di- 


00 acanos mittat, qui & reditus Baſilicarum & 

be Nreparationes & Miniſtrantium vitam inqui- 

lo- rant. | 

de This is the firſt Commiſſion that I can 

nt find for Biſhops to make Subſtitutes to in- 
quire, but the · Juriſdiction ſtill reſerved to 


the Biſhop to admoniſh, examine and pu- 
niſh ; but here is no news of Arch Deacons 
as yet in power. 

The firſt news I hear of any thing tend- 


- ing to any TFuriſdiftionem was over the 
it NDeacons; for Gratian tells us, Archidia- 
ach conus, Subdiaconis & Levitis ad quem iſta 
int Nertinet Miniſteria. Et ad ipſum nunciat Epiſ- 


opum exceſſus Diaconorum : So that it ſeems 
the petit Juriſdiction the Arch-Deacons 
begun with, was to inſpect the. Behaviour 
of their Brother Deacons, and to give the 
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4 Concil. To- 
letan. cap. 3s. 
2 Concil. Bras 
ca. Cap. 1. 


Diſtinct. 25. 
perledlis. 


Diſtin&. 94. 


dictum eſt. 


be Biſhop an account of their Miſcarriages in 
abr, ehe nature of a Monitor only. 
the Ib 
„in . The next news I hear of them is a com- 
ches laint againſt them, Quod in pleriſque locis 
600 % ſuper Presbyteros quandam exerceant do- 
inationem: but ſtaid not there, but ab ei- 
| - cenſum 


288 The Parſotis Counſelloz 3 Part 11 
cenſum exigunt , (which the Biſhops could 
not do) whereupon it is commanded, 
quod ſint contenti regularibus diſciplinis, & te- 
neant propriam menſuram quam ab Epiſcoii 
eis injungitur  hanc per paroc bias ſuas exer- 
cere ſtudeant, nibil per cupiditatem & avs 
ritiam praſumentes. Here it appears that 
| they had gained ſome imployment under 
] the Biſhop over ſome certain Pariſhes, but 
with a limited Juriſdiction z they muſt 
keep their Meaſures, muſt not exceed their 
Bounds, | 

Hob. 16. _ By this it appears that the Arch - Deacon 
are meerly Subſtitutes to the Biſhop, and 
what Authority they have is derived from 
N him, his chief Office being to viſit and 
Ergo dicuntur inquire, & Epiſcopo nuntiare; and therefore 
= oculi Epiſcopi. the Biſhop takes what Cauſes he pleaſes 
Wit to his own Cognizance, and leaves ſome 
4 petit buſineſs to the determination of the 
Arch-Deacon. This being granted, which 
cannot be juſtly denied, it is againſt al 
the reaſon in the World, that the Biſhop 
by eaſing of himſelf by appointing a De. 
puty Vicar or Vicegerent ſhould double the 

44 charge upon his Clergy. 
4] As for the Cuſtom alledged for this Du 
EY ty, before I give an Anſwer to it, it wil 
be neceſlary to examine how the Canon 

| Law ſtands in the point. = EM 

| Cap. ut ſingula And by our own Provincial Canons | 
Eceleſiaſtica. find it is eſpecially provided, that the Arch 
bo. Deacons ſhould receive no Procurations, 
niſi illo die quo perſenaliter viſitant Eccleſian 
procurantem; and it goes farther, nec redemp 
tionem pro viſitatione preſumant, What - 


_ — — — — — ſs = 
— — _ — - —_— RN 
— — — — — <4 
7 —— . —— —— — ww = : — — 


ze more clear? and what can this redemp- 
jon mean, but Procurations in Money, as 


e· « now uſed ? l | 
And the Gloſs; to make ſtill more clear, Verbo viſits 


ells you, forſan quia Epiſcopus eodem Anno tione. 
iſtavit & [aſpendebat Juiſcidhimem Archi- 


at N Viaconi, & fic Archidiaconus vult ab eis aliquid 
ler 0 procurationis exigere quod non licet ut bie, 


bi non viſita vit. 0 
And by another Canon made by John 

tratford Archbiſhop of Canterbury and his 

lergy, about the Year 1345. it is forbid- 

en, Ne quis procurationem ratione wviſitationis Cap. Quamvis 
Evendam ab aliqua præſumat recipere Eccle- lex nature: 

4, niſi viſitationis offcium diligenter eidem 
penderit, ſerutatis perſonaliter, & inſpefiz 

r ipſum cum effectu que fuerint indag anda. 

ide 4 Concil. Later. ſub Innocent. 3. ca. 33. 

the ſame purpole. 

By this Canon likewiſe there is no Pro - 

urations to be paid without perſonal Viſi- 

ation. But for the better underſtanding 

this Canon I muſt obferve to the Reader 

at there are two other forts of Procura- 

ons, the one by Pact or Covenant, the 
ther by Cuſtom, that are no ways related Ibidem verb. 


Du y Viſications, and therefore the Canon ene vine 
wil ell diſtinguiſhes, ratione vi/tationis. —_— 
anon And after that Canon has taken care 

or moderating the exceſſive Charge of 
ons Ie Viſicors in their Viſitations, it leaves 
Arch to the choice of the viſited. An in pe- E 
tions nia quantitates ſolitæ, vel in victualibus vi- 5 
leſian antes eoſdem voluerint procurare, opt ionem re. 3 
dem vamus. | | 
it Cal 


1 And 
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el recipiatur hujuſmodi ratione ceſſante, jam 

ale recepti & indebiti nomen ſubiit. Cum 

ritur intellexerimus quod plerique prælati pro- 

urationes a ſubditis exigunt, licet viſitationis 

Neium non impendant; nos tam Eccleſiarum : | 

ndempnitati quam prælatorum ſaluti conſul. Nota. 

ins providentes, 4 icbiu, inhibemus, ne quis 

rum procurationem, que ratione viſitationis 

and lebetur, ab Eccleſia quacunque recipiat, niſl 

nag m eidem viſitationis officium impendit ; qui 

ro receperit, donec reſtituerit, ab ingreſſu Re- 

leſie fit ſuſpenſus. 

So that it appears by theſes Canons, the 

\rch-Deacon, when the Biſhop viſits, ought 

ict to have Procurations, but is expreſly 

orbid to exact them. Now how far a + * 

uſtom ſhall prevail againſt a Canon ( Concil. Later. 

ean ſuch Cuſtom as the Eccleſiaſtical 4- ſub Inno- 

ourts allow of forty Years continuance) res. apa. 

zlongs to the determination of the Cano- Gregory's De- 

liſts. And the Author tells us, Page 25. cretals, cap. ad 

om them, that that Cuſtom is ſaid to be noſtram audi- 

ationabilis, and by conſequence inviolabi- — = 

, that is, binding, Quæ nec divino juri con- ſa 10. 4 

adicit, nec obviat Canonicis inſtitutis. relata. 

I could ſay much more to this purpoſe, _ 

ut it belongs to the Canoniſts, to whom I 

awd 8 „ 

But if the Author intend ſuch Cuſtom 

s is allowable at Common Law, when he 

ys Canons cannot be of ſuch force as to 

nnihilate and overthrow National Laws 

nd Cuſtoms, I muſt grant he is therein 

ery right . | 

But in this Caſe there can be no ſich 

uſtom; for every Cuſtom allowable at 
* the 
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the Common Law muſt have its Com. 
mencement before the firſt Year of R. i. 

E Which was Anno Dom. 1189. but the De. 
Vas eleftionis cree of Pope Benedict. XII. which firſt gays 
Extravagan. way to commuting Procurations into Mo. 
Ji. 5. de cenſi- ney Volent ibus, was about the Year 1337. 


bus, &c. and Money payments in lieu thereof were for 

not ſetled here in England of long time af. — 

ter; and theretore Gay cannot be claimed Ml l 

by any Cuſtom or Preſcription at Common os 

. ; 

For the Caſe of Proxies in Ireland, which all 

he vouches forth of Sir Jobs Davies Irif il = 

Reports, I conceive makes nothing at al yy 

to this queſtion ; for it is not at all moved by: 

in that Cafe, whether there were a dou: bot 

dle Proxie due, the one to the Biſhop when 

he viſits, and another to the Arch-Deacon 1 

that ſits ſtill: But I preſume the Autha 

makes uſe of that Caſe to prove, that Pro il "7 
curations may be due ratione wiſitationii 

when there is no Viſitation : And I wil f 

agree they may by Act of Parliament; = 

and in that Caſe, there are two Acts of Par — 

lia ment for them. 119 

Co. 4. But Sir Filliam Capel's Caſe, vouched in 1 

Lutterel's Caſe, may be conceived to mah the 

ſomething to this purpoſe, where the CakWl 

ſhortly is, That one held his Land inty por 

alia by the Rent of five Shillings pro ward the 


caſtri, and upon Avowry for this Rent, th: 

Tenanr pleaded that the Caſtle was down, 

and therefore no Rent due, and upon De- 

murrer adjudged againſt the Tenant; and Ml 
very great reaſon, for the Rent was 1e Se 

ſerved in reſpect of the Land, and not in bs 

'„ reſpeal © 


reſpect of the Caſtle, for the reſervation 
of the Rent is Reddendum inde, that is, for 
the Land five Shillings annuatim pro wardo 
uri; and the ſaying the Caſtle is down 
does not anſwer the Deber : But if the Land 
for which the Duty ariſes be evicted by a 
more ancient Title, the Rent is gone 3 fo 
that this Caſe being rightly underſtood, 
makes againſt the Arch-Deacons rather 
than for them; for in their Caſe the annu- 
ich al Payment is paid for Procurations. Pro- 
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i curations are due, ratione viſitationis; then Decret. Greg. 
Al when the Biſhop that has the ancienter Ii. 2. cap. 26. 


Right to viſit, inhibits his Deputy, and does 


5 ar work himſelf, to whom do the wages 
clong : ED. 
— And note, That by the Canon Law no 


* Man may preſcribe to be free from Procu- 
rations ratione viſitationix. Ls 
Here 1 could willingly end my Dif- 
courſe, for I doubt I have ſaid enough to 
diſpleaſe ſome; but no good Man ought, 
pa nor 1 hope will take any offence at what 
WM has been ſaid, or at what I am about to 


din ſay; and therefore I ſhall add a word or 


two concerning the Arch-Deacons and 
their Viſitations. 


7 the Biſhops in their own Perſons viſited 
Hh cunctas diocæſes parochiaſque ſuas ſingulis an- 
Del and they had ſeven Deacons in eve- 


ry City, that is, Dioceſs, to aflift them. 


and After that they had Authority in caſe of 
Y Sickneſs, or other publick Conceins, to 
- MM dclegare Priefts or Deacons to afliit them ; 


T3 - and 


cum ex officii. 


It appears by what has been ſaid, that Concil. Tole- 
for the firſt fix hundred Years after Chriſt, tan. 4- cp. 35. 


F raca- Ca. 7. 
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and thereupon, as ſhould ſeem, they can. 

tonized their great Dioceſſes into Arch. 
Deaconrics, and gave them Commiſſions 

co viſit and inquire, and to give them an 

account of all at the end of their Viſit. 

ons, as is before related; and the Biſhoy 

referved the third Year to themſelves to 

viſit their Churches, and thereby to inform 
themſclves how the Arch Deacons, their 

Diſt. 94. Subſtitutes, performed their Duties, hoy 
dictum eſt. they domineered over the Clergy, and 
were reduced ro their true meaſures. You 
have heard after upon complaint of the 

oppreſſion, they and others uſed in thei 

Viſitations by their exceſſive numbers d 

- Attendants, in one of the Councils of Ls 

teran the number of their Attendants wer 

Cum Apoſto- limited, and by Canons of our own fere 
Jus Sub. Alex. ral Reſtrictions have been made againſt the 
Er + Frombitanges of Vilkers.  - 


Ur ſingula Ec- By one Canon in the time of Archbi 
cleſiaſtica. ſhop Langton, they are commanded that in 
their Viſitations their Attendants ſhall not 

Cap.cum Apo- exceed the number limited in the general 
ſtolus. Council of Lateran (whereby an Archb+ 
ſhop in his Viſitation is allowed forty or ft 

ty en and Horſes, a Biſhop twenty 0 

Council of thirty, Arch-Deacons ſive or ſeven, an Arch 
at, 1176. (ub Prieſt two.) And further reſtrained th: 
Alex. 3.cap. 4. Viſitors, that they ſhould invite no Body to 
£ their Viſitation-entertainments. 
Quamvis lex But this did not do the work intendel 
farm in eaſing the Clergy; therefore after it 
the time of Stratford Archbiſhop, by the 

Canon before remembred it 1s farthet 

provided, that if any plures viſitare _ 

A = oh 8 n Ly 
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a Necleſtas una die, procuratione unica in Viftue 
ch. Ciba vel pecunia, ad quam omnes & ſingula s 
ion . die unico viſitatas proportionabiliter faciat 
ane ntribuere; pront tradunt Canones, ſit conten- 
tat Wi... Er ſi nocte præcedeute viſitationem in 
Hops v Eccleſia faciendam ad ſumptus Rectoris 

S to Bier Vicarii viſitandi, ſeu die viſitationis in 
on grandi ſteterit, cum eiſdem veram eſtimatio- 
wa em ſumptuum hujuſmodi in procuratione, ſi 
ow 


am in pecunia wviſitans licite duxerit exigendam, 
omputare, ſeu allocare, vel pro ea in toto ſtu- 

eat compenſare. Ita quod nec ultra ſumptus 
ujuſ modi ſolidam procurationem in pecunia, 
ec amplius quam deductis eiſdem ſumptibus de 

ocuratione in pecunia exſolvenda ſupererit, 
reſumat recipere vel exigere quowiſmodo. Si 

nit autem aliter fecerit, donec indebite recepta 
gs ab ingreſm Eccleſiæ noverit ſe ſuſ- 
0] Us og | | 

And by the before mentioned Decree of Naturalis dif- 
):hobon it is ordered, that Biſhops and o- Poſitionis. 
her inferiour Officers in their Viſitations, 
n ſuperflua comitiva ſeu evictionum numero, 

el alias in expenſis gravare ſubditos non præ- 
umant ultra quantitatem & numerum determi- 
* in conſtitutione Innocentii Pape quarti, 
e, C. | 

But Pope Benedict the XII. good Man, Vas Electionis 
ade an Edict or Conſtitution decretal, — — 
hereby he ſetled what every Clergy-man, de cenſtbu: 
9c. ſhould pay by way of Commutation 8 
n lieu of their Procurations, and this was 


and 
You 
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heir 
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ru bout the Year 1337. But the good Pope 
theft in the Election of the viſited, whether 
therWhey would pay their Procurations in Mo- 


eri 


or Victuals? but it was long after, as 
cclt 1 9 7 


V4 ſhould 
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J ſhould ſeem, before this Decree WAS gene. 


ended z when for the moſt part nothing i 
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rally received in England; (which male 
me believe the Arch-Deacons were mor 
moderate here than elſewhere.) For whe 
Lindwood publiſhed his Provincial Canon 
which was about the Year 1423. it was ng 
generally received in England which wy 
almoſt an hundred Years after. But the ce. 
tain time that Procurations here in Englay] 
were turned into Rent, I cannot find out 
But the effect of this innovation was, tha 
when Proculations were reduced to an an 
nual Rent, the Viſitations were degeneratel 
into an Audit of Receipts, and called a V. 
ſitatiun where the Parſon draws up a thing 
called a Preſentment containing (omni 
bene) which by the Church-wardens is de 
livered to the Viſitor or his Deputy, an 
Procurations paid, and the Viſitation i 


well, or as it ſhould be: The Churches key 
like Swine · ſtyes (1 beg pardon for the com 

ariſon, I wiſh it were not too true) the 
Floors broken up, the Windows broken 
down, the Church and Buildings belonging 
to the Parſonage and Vicarage Houſes dr 
lapidated, the Parſon Noa reſident, Pew 
in the Church built fo high and diſoiderly, 
that the Behaviour of the Feople therein 
cannot be obſerved, Books and Ornament 
of the Church wanting or imbezeled ; and 
it is not likely the Parſon and Church: wat 
dens thould preſent theſe things, when 
themſelves are commonly molt in fault; 


and beſides the Churches, the Church 


yards how are they uſed, their Fences neg. 
. 5 lected, 


22  E.3 


Q 


— y 
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lected, Swine rooting in them, Muck-heaps 
thrown in them, and prophane gaming and 
other Debaucheries uſed in them, ſhame to 
ſee or hear of? We 
There was complaint in the Council of _ 38 
Toledo, Quod quidam Epiſcopi nepligebant ſuas Nets elt. 
parochias viſitare ſingulis annis ad prædican- 
dum & ad confirmandos pueros, procurationes _ 
tamen exigebant, ac ſi Eccleſias viſitarent: quod 
ex avaritia & negligentia procedat. There 
it was decreed in that Council, ut boc de 
catero non faciant Epiſcopi, ſed ſolicite & di- 
ligenter preges viſitent, cupiditatem witantes, 
* negligentiam dimittentes. = 
Certainly if there was Cauſe of ſuch 
Complaint in thoſe days, there is much 
more now. 
1 do not ſpeak this, as though it were 
now a Duty incumbent uponthe Reverend 
Biſhops to viſit in perſon Eccleſiatim; their 
Age and great 2 and the Ca- 
non gives leave to do it by their Subſti- By the Canons 
tutes the Arch-Deacons : But if their Lord: of King James 
ſhips would be pleaſed to enjoyn their 5%. #7e Cl 
Arch-Deacons to viſit every third Year N 
clefiatim, when their Lord ſhips hold their 
triennial Viſitations, and give their Loid- 
ſhips a perſonal account how they found 


rein Tall things, it would work a great Refor- 


zent: mation in the Miſcarriages before- mention 
and i ed; and the Arch Deacons would certainly 
war. be ready to obey ſuch a Command, Ne ma- 


hen Zis vide antur lucris decuniariis inhiare, quam Othobon. cap. 


uit Eccltſiarum velle conſer vare ſtatum, & ſalutem PR dit- 
ich: animarum quærere; and then it were reaſon 2: 
neg · they ſhould have their Procurations that 

tech Year alſo, The 
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See Selden'” The fame worthy Author that haz 
Hiſt. of r brought me into this Diſcourſe, tells us of 
BY *22 another charge by the name of Penxe,. 
1 ftals or Whitſunday Fartbings; theſe are but 
a Charge upon ſome particular Churches, 
where by Cuſtom they have been paid, 
and ſeem to be of the nature of Offerings: 
But I have never met with any thing more 
of them, than what I have received from 
that learned Author. 
4 Concil. To- Laſtly, I will conclude with an acci- 
let. c. 37- dental, but a grateful Charge, which i; 
That if the Founder or Benefactor to a 
Church, or their Poſterity, becomes ne- 
ceſſitous, they are from the ſame Church 
to receive Relief. Si enim omnibus aliis (lay; 
the Canon) neceſſitatem ſuſt inentibus E ſolo 
religionis intuitu in uſum res Eccleſiæ largiun- 
tur, quanto magis conſulendum eſt, quibus re- 
tributio debetur? | 

All theſe Charges and more the ſecular 
Clergy undergoes, which takes away a con- 

ſiderable part of their Revenues. 


CHAP 


Preſcription can be good which is 


Chap. 16. ©z Law of Tythes. 


U 
{ 


CHAP. XVI. 


How far Preſcription will prevail in the 
manner of Tything, and in what Caſes 
the Parſon, Vicar, &c. ſhall be bound 

by a Modus decimandi. 1 


THE Canoniſts, and thoſe that are of The forte of « 
Opinion that Tythes are due jure di- A 
vino, decry all Cuſtoms and Preſcriptions — 
that either diminiſh the tenth part, or ac- Lind wood. ca. 
quit the whole; for in truth, no Cuſtom or Quoniam 
poſicive- propter verbo 
ly againſt the Law of God. A 
And that is the reaſon why it is fre- Co. Select Ca- 
quently ſaid in our Law-Books, that the ſes, 46-.* 
Eccleſiaſtical Courts will not allow a Mo- Dyer 79. p.49. 
us decimandi. 5 | 
But the Common Lawyers allow Tythes common: Lam 
to be due Jure Divino ſecundum quid, that ud Canon dif- 
is, quoad ſuſtentationem cleri, but not quad INS 
lecimam aut aliquam aliam certam partem 3 _ ” 
and therefore they allow of a manner of 


Tything which diminiſheth the Quantum, 


or a Cuſtom of not Tything for this or 
chat particular thing, ſo there be a ſuffici - 


ent Maintenance for the Clergy beſides : 

and of the ſame Opinion are ſome of the 
moſt eminent School Men. And in this, Tho. Ag. Sum. 
as in all other things where the Common art + 1 
Law, and Canon, or Eccleſiaſtical Laws © * 


differ, the Common Law is to be pre- 


ferred; for no Canons are of force in a Inſt. 652 
England, which are contrary or repugnant 
6 OE HE © of oo 


30⁰ 


St. 25. H. 8. 
Cap. 19. Fine. 


1 Inſt. 344. a. 


be difference 
between Cuſtom 
and Preſcripti- 
on. 

The Common 
Law vindica- 
ted. 


Lind wood c. 
Quoniam prop- 


ter verb. Re- 


demptionem. 


8 E. 4. 13 · b. 
&c. 


made beyond all memory and Joſt 3 and 


Seid. Hiſt. De- 
cim. 408. 


to the Laws, Statutes and Cuſtoms of this 


Canons Provincial ftill remain in force, 


thing more in vindication of the Com. 


continued time out of mind, muſt have a 
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Realm, or to the damage or hurt of the 
King's Prerogative Royal; but all other 


and are confirmed by a Statute made in 
the 25th Year of H. 8. which Statute is de- 
claratory of the Common Law. Co. 2. 
Inſt. 658. : 

The difference between Cuſtom and 
Preſcription I have ſhewed before in the 
thirteenth Chapter. 

But before I proceed upon this Subject, 
I muſt beg leave of the Reader to ſay ſome: 


mon Law, which in this point I conceive 
does not differ materially from the Eccleſi. 
aſtical and Civil Law; for if 1 do not vs 
ry much miſtake the Canoniſts and Civil. 
ans they do at this day allow of real Com. 
poſitions in diſcharge of Tythes, that is, 
where the Parſon, Patron and Ordinary 
do by Deed agree to accept of a certain 
Sum of Money yearly, or ſo much Land 
or other profit in diſcharge of the Tythes 
growing and ariſing upon ſuch Lands as 
they agree for. Now what is this but a 
Modus decimandi? and a Preſcription to 
maintain this Modus, is no more than a ſup 
ply to prove a real compoſition, which wa 


it were againſt all juſtice and reaſon, that 
if a Man ſhould be plund red of, or loſe his 
Deeds, that he ſhou!d thereby loſe his E- 
ſtare. And it muit neceſſarily be intend- 
ed, that every Modus decimandi that has 


Ted- 
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reaſonable and legal commencement, and 
muſt be intended that it began by a real 
compoſition. = = 5 

A Rent-· charge cannot be created but by 
Deed, and yet it may be claimed by Pre- 
ſcription, ſuppoſing a Deed preceded , the 
like Law is of all Commons, exc. 
Sir Thomas Ridley, a Learned Civilian, P. 181. 


in his view of the Civil and Eccleſiaſtical 
Laws, inveighs againſt Prohibitions, and 

the Common Law in caſe de modo deciman- 
„ WI 4/5 and endeavours to infinuate to the 5:2 
Reader, that the Spiritual Courts allow 4 
n- Preſcriptions de modo decimandi, and that 4 
re the Common Lawyers do the Spiritual Liadwobd c. 


Courts great wrong to affirm the con- Quoniam pro- 


dent Section tells the Reader, that a Pre- &Prionem. 


ſcription to pay leſs than a full tenth nec præſerip- 
is, part, is both againſt the Canon Law, and tio juvar Lai- 
ry againſt the Law of God it ſelf. Now in _ — 
ain every Preſcription de modo decimandi, it is ſcribendumvel 
nd to be intended the rate Tythe was the full retinendum. 

hes value of the Tythe at the time of the cap. Quoniam 
Original Compoſition; for it cannot be ut àudivimus 


I preſumed that the Biſhop, Patron and Or- erb. Sonſuetu- 


ta! Se dine Jocorum 
to! dinary, would make a compoſition to the quod laici mi- 
ſur {prejudice of the Church; and if the rate nus ſolvant 


Tythe do not now reach the value, it is quam deci- 


was 

: : . mam, non po- 
and to be intended that either the Tythes % 
that improved, or elſe that Money is now be- dine introdu- 
> his come of leſs value, which makes the pre- ci, quia eſſet 
E ent Inequality, = contra jus di- 
end. Put che caſe then, that in the time of H.. C . 163. 

"oo | 1 2 O. 13. 152. 

has (tor the purpoſe) the Lord of the Manor 


of Dale made a real compoſition with the 
1 Parſon 


trary. But he himſelf in the next prece- Eter verbo re- 
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302 The Parſons Counſell6z: Part Il. 
- Parſon of D. that he and his Heirs for 
ever, then after would pay to the Parſon 

and his Succeſſors, five Pounds yearly, for 
the Tythes of his Demeſns ; and this com. 
poſition was confirmed by the Patron and 
Biſhop as it ought, and five Pounds was the 
full value of the Tythes at that time. I think 
it will not be denied me but this was a 
good real compoſition, and that if after. 
wards the Tythes had become of leſs year- 
ly value, the Lord of the Manor had been 
bound by the compoſition to pay the five 
Pound per annum. Then ſuppoſe on the 
other hand, that the Lord of the Manor 
after this compoſition being thereby en- 
couraged, made great Improvement of 
his Demeſns, by which the Tythes are 
become of much greater yearly value, or 
that Money by the diſcovery of the Wet 
Indies (as the truth is) be become of leſs va 
lue : Is there not then the ſame reaſon to 
bind the Parſon as to bind the Lord in the 
other caſe ? which being granted, as in all 
— and Reaſon it muſt, and the Lord 
1aving no other Evidence to make good 
his bargain but his compoſition, and thatin 
the late Wars was plundered, or his Houſe 
by accident burnt, miſlaid or imbezeled; 
ſhall he therefore loſe his compoſition 
which he muſt now be forced to claim by 
Preſcription (his compoſition being loſt) 
becauſe the Tythes are of greater yearly 
value than five Pound, as the Civilians 
would have him, or ſhall he be admitted 
to maintain his Right by the Common 
Law, I appeal to the judicious and indiffe · 
E rent 


Chap. 16. Oi Law of Tythes. 

rent Reader which is more juſt? Now the 
Judges of the Common Law, well know- 
ing what the Judges of the Eccleſiaſtical 
Courts will do in this Caſe, and likewiſe 
that at this day there is no rate Tythe can 
come near the true value of the Tythe 


were made, not being perhaps above twelve 
pence or two Shillings the Quarter, and 
now for the moſt part twenty times as 
much (not becauſe Wheat is of greater 
value than it was, but becauſe Money is 
Jof leſs) they do in this caſe frequently 
grant Prohibitions to try whether there 
be ſuch a Cuſtom or no; and if they find 
there is no ſuch Cuſtom, they ſend the 
Cauſe back by Conſultation to the Eccleſi- 
aſtical Court, to be there determined; 
but if they find there be ſuch a Cuſtom, 
they will not truſt the Eccleſiaſtical Judge 
any more with it, but leave the Party to 
take his remedy for the Modus in the Ec- 
cleſiaſtical Court. And for the very ſame 
reaſon Prohibitions are granted upon real 
Compoſitions. And by the Eccleſiaſtical 
Law Tythes are due of Minerals, Turfs, 


Law denies, and therefore if Suits be in 
the Eccleſiaſtical Courts for any of theſe 
things which are due by the Spiritual, but 


the Common Law do grant Prohibitions to 
ſtay their Proceedings. | 


Law, that all payments of Tythes from 
Ye thencæ- 


Wheat about the time theſe Compoſitions 


fiſhing in the Sea, &c. which the Common 


ot by the Common Law, the Judges of 


303 


And St. German in the Doctor and Student Lib. 2. cap 5. 
puts this Caſe, That if it were ordained for & 167. 4. 


W 
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_ thenceforth ſhould ceaſe, and that every 
Curate ſhould have a certain portion of 
E- | 5 Land aſſigned to him, or a Rent or An. 
Þ 1... nuity which ſhould be ſufficient for his 
mA. 15 maintainance and thoſe that ſerved under 
5 him, or that every Houſholder ſhould give 
a certain Sum to that uſe, that this were 2 
good Law, and grounded his Opinion up. 
on this ſaying of Doctor Gerſon, a great 
Doctor in Divinity, Solutio decimarum ſacer- 
dotibus eſt de Fure Divino quatenus inde ſuſten- 
tetur 3 ſed quoad tam hanc vel illam aſſignart, 
aut alios in alios redditus commutare poſitivi jt 


| ris exiſtet. . 
—_ _ And this commuting Tythes into An. 
177, 188, 194, nual Salleries is frequently practiſed in the 
& Prefat. 21. Proteſtant Churches beyond Sea, as I have 
7 been informed. 3 
Preſcriptions „ And theſe Preſcriptions de modo deciman- 
— 2 di are not only allowed by the ancient 
Common Laws of this Realm, but con- 5 
firmed by Act of Parliament. i 
St. 2 E.6.C.13. For by the Statute of 2 E. 6, It is enacted, 
That no Perſon ſhall be ſued or otherwiſe com- 
pelled to yield, give or pay any manner of 
Tythes, for any Manors, Lands, Tenements, &c. 
which by the Laws and Statutes of this Realm; 
„ = or by any Privilege or Preſcription are nt 
2 1M chargeable with the payment of any ſuch Thihe, 
907 * or that be diſcbarged by any compoſit ion real. 
344 And having laid thys much in vindics 
tion of the Common Law, I ſhall proceed 
to ſhew what Preſcriptions and Cuſtoms 
de modo decimandi vel de non decimauds art 


good and allowed at Common Law. ef 


_ Fich, 


-hap. 16. O; Law of Tythes. 30% 
Firſt, no Lay man can preſcribe in n Whomay not 
J.cimando, that jis, to be diſcharged abſo- Preſcribe in 
utely of the payment of Tythes, and to 5." decimane 


do: S nn. 


pay nothing in lieu thereof, unleſs he begin Hig. decim. 
is Preſcription in a Religious or Fcclefi- 4 
aſtical Perſon, and derive a Title to it by Rolls 2. 653; 
\& of Parliament. 1 . 
But all Spiritual and Religious Perſons, % „, ne 
s Biſhops, Abbots, Priors, Deans, Prebends, perth ug 
Parſons, Vicars, &c. may preſcribe in non decimando. 
Jccimando, and their Farmers may make uſe Winch. 65. 
ff ſuch Preſcriptions to free themſelves 8 
rom the payment of Tythes. Winchoft eb; 
And hence it is, that the Parſon or Vicar Caſe. 
df one Pariſh, that hath part of his Glebe Rolls 1. 653. 
ying in another Pariſh, may Preſcribe in I 
f ie” 5. Rolls 1. 653: 
on decimando for it, that is, as hath been xx 6. 
id, to be free from the payment of any 
nanner of Tythe for it. -” b 
But Churchwardens who have Land be- Churchwardens 
onging to their Churches cannot preſcribe ”*: 
n non decimando, becauſe they are neither 
Religious nor Spiritual Perſons. 
A Pariſh or particular Town cannot pre- 
cribe in non decimando. March: Rep. 26. 1 
It hath been held that a Biſhop may pre- Rolls 1. 653. 
cribe that he and his Tenants for Life, H. 7- 
ears and Will, and his Copyholders have 7 . 
been freed from the pay ment of Tythes; for ban llt and 
he reaſon alledged is, becauſe it might Tenanrs. 
ommence by a real compoſition for the 
vhole Manor. And in all Caſes where a Rolls 1. 653. 
piritual Perſon preſcribes in von decimando H. 4. 
is Tenants and Farmers ſhall take the be- © 2; 45 . 
fit thereof, e — — 
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306 Che Parſons Countello:: Party 
St. 27 H. 3. But if any of the Abbies, Priots, 6, 
* . 1 that came to the Crown by the Statute d 


27 H. 8. were diſcharged of the payment 


8 4 of Tythes by Preſcription de non decimay. 


do, yet the Patentees of theſe Lands ſhal 
not have the benefit of ſuch Preſcription; 
but ſhall pay Tythes. 

Rolls 1.655.1.2 Neither can the Kings Patentee be free 
Patentes del from the payment of Tythes of thoſe Land 
Htev 62. Ce. Which the King whilſt he had them in hi 
Cro. Car, 94. own hand, preſcribed to be freed from th 
dubitarur. payment of Tythes, becauſe it is a perſon! 


 Brownl.1.31.*. diſcharge in the King, for the queſtion ai 


contra. 


ſing upon Lands diſafforeſted, there might 
be feveral reaſons why he paid no Tyths; 
firſt, becauſe the Grounds were depaſturd 
- with Beaſts feræ nature for which no Tythe 
. were due, or for that the King was mu 
Ideo quere. bound by the Decretal Epiſtle of Pope 
vid. Sclden de zocent the Third, who ſetled the Parochil 
e Right of Tythes, or by reaſon the Kin 
. being a mixt Perſon, might preſcribe it 
nun decimando. But if the King preſcribe i 
non decimando for Lands, and grants ther 
over, the Preſentee ſhall not by ſuch Pr 
{cription be diſcharged, nor ſhall the Kin 
be diſcharged if the ſame Lands come ti 


him again. 
But the Kings Patentees of thaſe Abb 
Lands that came to the Crown by the 51 
tute of 31 H. 8. may take advantage of 
Preſoription de non decimando in the Abbo 
Prior, or other Religious Perſon by th 
force of that Statute, and the enjoy men 
of the Lands ſince the diſlolutian fret 
trom the payment of 'Tythes during M. 
wn, 110!) 


Ap. 16. ©} Law of Cytbes. 30 


, o mory, is a good Proof s 12 that 
the Abbots, Priors, r. held che ſame diſ- 


nt 
Nah 


hal 
Ons 


charged from the payment of Tythes. * 

The Inhabitants of a County, Hundred 4 D_—_ my 
or Country, as the Wilds of Kent and Suſ- 5/9777 innon 
er may preſcribe not to pay Tythes of Lib. Intr. tit. 


Wood, Milk, or any other particular thing, Prohibit. 


re Sen 1 

— 0 there be a competent Lively hood for the — 8 * 

ni * beſides. AAA 
165, 169, b. 174. b'. Roll. 1. 65 3. H. 10, 11, 12, 13. Hundred maß 

* reſcribe in — Decim. for it 15 the Cuſtom of the County dhich 35 the 

__ oft Law that ever was. March rep. 25. : 

nigh But every Lay-Man — preſcribe de mo- Who may pre- 

tte 4ccimandi, that is, that ſuch a Man being rte de mods 

nord of ſuch a Mannor, and all thoſe whoſe Co 2. 44. u. 

vibe tate he hath in the ſaid Mannor, have b. 


rom the time whereof the Memory of Man Cro. El. 599, 


$ nt r f 
$ not to the contrary, had and enjoyed to 758, 784. 


wh is and their own uſes all the Tythes ari- 

King. ©. within tlie ſaid Mannor paying fo 

be Much yearly to the Parſon of D. pe 

be il And a Lord of a Manor may preſcribe Cro. El. 7844 


dt himſelf, and his Copyholders, for they Noy 132. 

re part of the Demeins to the Mannor ; 

the Copyholder may. preſcribe in the 

ame of his Lord. En 15 . 

If a Modus decimandi be to pay two things, Hob. 4, 41.7. 

two ſhillings for a Park, and a Shoulder 4 Modus tu ey 

every Buck kill'd in the Park, and all the 79! . 

ear die or are killed up, yet notwithſtan- 974 *, 

| the Preſcription holds good for the two 

| 1Ngs, 8 

but every Preſcription and Medw muſt; 4 

ve a Continuance, for it cannot be good pr, 

g Mae one time, and aſleep at another, neither — wot ſeep, 

ino en a willul denial deſtroy a Megur dei. 
| 2 3» mand 


the 
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mmandi: And it is taken for a Rule in Dr. 
ob. 11. Leyfield and Tiſdal's Caſe, that where ng 
LISTS r Tythes are regularly and legally due, as for 
ES] je 4 | a Houſe, &c. there can be no Modus deci. Wire 
mandi alledged. 5 | | 

Co. 11. 162. And yet it hath been held, chat a Tythe 
Hob. 11. by Preſcription may be paid for an Houſe Wh 
Quere. becauſe it might be due for the Land befor; 
"ag "+ 14% the Houſe was built. Ideo quære. ” 
Hob. 107 A Modus to pay Tythes without the viey 
Rolls 1-651.d. of the Parſon is not good, becauſe it con- 
8 3 79: duces to fraud, and is now againſt an A 

Co. $48 Ca. of Parliament, 

ſer, 44. So a Modus that becauſe you have pail 
More 454 your Tythe of your Cows, you have ben 
' freed of the Tyches of Oxen, Steers, Heyn 
fers, &c. is not good; that is, to pay you 
'Tythes in kind of one thing, thereby u 

free another Tythe, 
Noy 108.”. But where Tythe is only due by Cuſton 
aãs for Fiſhtaken in the Sea, there leſs thi 

. a tenth part may be good. . 
5 Co. 117.2. And it hath been held a void Preſcri 
C. L. 212. b. tion to pay a Load of Hay yearly in d 
Cumberland's charge of all his Tythe Hay, that is, Not 
Gaſe Je pay a part in diſcharge of the whole. Wh 
Wha: Preſcrip- So for a Pariſhioner to Preſcribe that he 
tions de modo c. has time out of mind repaired ti 
decimandi Church, and by reaſon thereof hath ber 
„ diſcharged of the payment of Tythes 
* good Preſcription, for the Parſon iet 
being bound to repair the Church has 1 
Rolls 1. 640. 1. recompence: But if it had been, that he hi 
49.1, P 
d. 8, 9. repaired the Chancel, and in confiderati 
thereof had been freed of the payment « 
Tythes, that had been a good modus, _ 


pPatet. 


25 ſhorn, though never fo lately bought 
in, and in conſideration thereof hath been 
freed of the payment of the Tythe of thoſe 
e had ſold before Shereday. == 


* 


have paid the tenth Fleece or Pound of 
Wool, ſo there were any allowance for the 


hat in conſideration the. Pariſhioner hath 
orn and wound the Wool, to be free of 


Chap. 16. Oꝛ Law of Cythes. 


Rolls 1. 648. 
It hath been held a good Preſcription, to 80 


It hath been held a good Preſcription, Wool aud Lamb: 
chat the Pariſhioner hath time out of mind Rolls 1. 1 1 
paid the Tythe Wool of all the Sheep he 0. 11. 2 


K 


. * be. 
CO 


4 


odd Fleeces or odd weight. Rolls 1. 649. 
It hath been adjudged a good Modus d-. 


paying Tythesof the Neckings and Birlings 
| Rolls 1. 652. 


bail vithout fraud. —© © 

been It is a good Preſcription, that the Pariſni- B. . 
He ner hath time out of mind paid a halfpe- 
you for every Lamb fold before May day; 


ut if the Pariſhioner ſell his Lambs frau- 
dulently a few days before May - day, on pur- 
dole to defraud the Parſon, &c. it is no 


A Preſcription to pay wool in kind, if 


ept till Clipping: day, but if ſold before, to 
ay a half-peny a Fleece, as Mr. Marſh re- 


in di 


onſideration thatthePariſhioner hath mow- 
d, reaped and ſhockt the Corn, and paid 


thes, is Tythe in the ſhock, that he hath been 
on reed of the payment of any Tythes of the 
has "akings tt as Sir Edw. Coke ſays, there 
he hi heeds Ne as to Rakings without 


aud. 


zood diſcharge. 1 Marfh. 790 


ports, was held no good Preſcription, tamen 
mere, | For Corn, 


It hath been held a good Modus, that in More 474- 


Littel-Rep.31. 


— 


Hy 
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olts r. 649. To Preſcribe to have paid the Tent 
6.  Sheafor Shock as it falls out, is no 
+ Preſcription to free the Pariſhioner of any 

other Tythe , it being nq more than i; 


| due. 5 
Ralls 1. 649. A Modus that in conſideration, that the 
. Pariſhioner hath ſowed, reapt, bound and 


fer up the Corn one year to be free from 
the payment of Her age the next ye 
of the fame Land, was held good, Tany 

: | u T Ve. RE | 
Rolls 1.650. But it is no good conſideration, that in 
d. 11. cConſideration the Parifhioner has plowel 
ſowed, mowed, cockt and ſet out the Tythe 
of part, that therefore he ſhould be freed «f 
paying Tythes of a ſinall parcel left ſtand 


ing. | 

Wood. A Man may prefcribe to pay the Tent 
_ I. 648. Acre — Rood 50 Wood ftanding, and the 
Parſon, &c. cut it himſelf, as is uſed in ſome 


| parts of Lincolnſbire. | 
Calves and It hath been held 2 good Modus to piy | 
* one Calf at ſeven, and it under, a ha- 


peny a piece, and if he ſell any Calf to piy 
Roll „ - mae eh part of the price; and ir hath been 
, held a good Modus to pay Tythe Cher 
; from May. day till Mic baelmas to be diſcha. 
Rolls 1. 61, ged of the whole Tythe of the Cows; and 
d. 19. no Tythe is due for Cheete but by Cuftom, 
Cro, El. 6g, and / & labour of milking and making into 
786. Cheefe is added, whereas nothing but the 
I Tythe of milk is due by Law. 
Rolls 1. 651. But it is no good Modus to Pay for ever? 
d. 17, Milch-. Cow two pence, and fo. U. ry Caf 
5 one peny, in difcharge of the hes d 
all other Cattel ; but it is a * 
hes A s ©. nd £3, ; 53 l AE We 1 5 : Of 


Chap. 16. O Law of Tythes; 311 
5r the Calves and Milk only; fo a l- 
lus to pay a Tythe Calf in ſatisfaction of 3 
he Tythe of all manner of Cattle is not Rolls 1. 651. 


pood. | d. 18. 
A Modus to pay thirty Eggs in Lent in Eggs. 


bo atisfaction of all the Tythe of Eggs has Rolls 1. 648. 
on een held a ood Modus. 8c. 3. 
den lt is a good Modus that the Parſon time Land in lieu of 


put of mind hath had ſo much, or ſuch a 24. 

narcel of Meadow or Land in ſatisfaction *. . 60 

ind diſcharge of all the Tythes of Hay, &c. ge Ou: 

riſing upon ſuch Land. 8 E. * © 
It is no good Modus to be free from the Headlandr, 

payment of Tythe Hay ariſing upon Hades, Balks, &c. and 

balks, Greenſlips, or Doals eaten by Beaſts — 8 

ff the Plow, in regard the Pariſhioner hath ä — 

ow'd, mown, reapt, ſhockt and prepared 

he Corn, &. But the contray hath been 

eld, Ideo quare. WY 
But in conſideration that the Pariſhio- Hetiy 147. 

er hath made the Graſs growing in ſuch a 

loſe, and then paid the Tyche of it, he 

ath been free of the payment of the 


) 
_ Tyches of the Balks and Hades, has been 

dert d good. 

char It is not a good Modus that the Pariſhio- Rolls r. 650, 
and Merhaving {pen all his Hay upon the Beaſts © 13. 

kom, the Plough, that therefore he ſhould be 

into ee from payment of Tythe Hay. | 
it the But a Aodus that in conſideration the Rolls 650, d. 


ariſhioner hath cut, dried and ſhockt the 13. 
orn, he hath been freed from the pays 


"CaftMW<ne of Tythe Hay, has been held a good 
of <icription. — | 
u A Modus that the Pariſhioner hath time 
so at of mind got Ruſhes and ſtrewed the 
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312 The Parſons Cauntello:: Part 11, 
Noy 31. Church, and in conſideration thereof hat, 
1 £2 been diſcharged of tlie payment of Tythe. 
'Cio, El. 276. Hay, has been adjudged no good Moy; 
but if it had been to ſtrew the Parſon; 
Seat, or to deliver ſtraw to the Parſon 
to ſtrew the Church, had been a good 

Modus. „ | 
dyderſ. 258. But a Aodrs to pay to the Dean and 
Chapter, though Spiritual Perſons and Lord, 
of the Manor, is not a good diſcharge 2. 

| gainſt the Parſon. 

Rolls 1. 647. And it hath been held a good Modus, tha 
94g J v in conſideration the Pariſhioner has mad: 
* 5 4. the Hay into Graſs-cocks, that therefor 
Hetly 133. he hath heen diſcharged of the Tythe d 
Hob 250%” the Aftermath; but Sir Edward Coke de. 
1 clares for Law, that there needs no Meu 
" dos. to be alledged, but that Aftermath is of i 


2. Inſt. 652. ſelf ' freed from the payment of Tyr, 
and io I take it the Law is held at this da 
Bs. A Modus to pay the tenth part of all th 
Rolls 1. 652, Hony and Wax of Bees killed, has beet 
M15, held a good Modus for the Tythe of Bees 
| But there have been ſome Opinions, tha 
there is no Tythe due by the Law for Bec 
becauſe they are fere nature. But neverthe 
leſs both by Cuſtom and Canon they maj 
be Tychable, and fo they are in moſt plz 
CCS. EE 
 Herbage. A Cuſtom or Preſcription to pay 11 


mw 'M - o” Tythe for the Herbage of Beaſts bred uy 

More — for the Plow and Pail hath been allowed. 

bde a good cuſtom : but of this ſee m ore be 
fore in the fifth C.gpter. = 

It i; no good Modus that the Owner d 

the Land hath paid all his Tythe fot hi 


uy 


£2 XxX ow uo 


wa coo ac. ©-©-=- 


— 


dag. 
Uthe 
been 
Joes, 

„ that 
Bec 
arthe 
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Cattel there depaſtured, therefore to be Gueſt Horſes. 

free of the Tythe Herbage for Gueſt- 2 1. 650. 4. 
orſes. 

* hath been held that no Tythes ſhall Tewel. 

be paid for the Fewel ſpent in the dwel- More 99. 

ling Houſes in the ſame Pariſh it grew, 

without alledging any Modus at all. 

But it ſhould ſeem that in this laſt Caſe Cro. Car. 113. 
there needs no Modus at all to be alledged, 5 — * | 
but that for the Fewel ſpent in the Owners (. 1. C. B. 
Houſe in the ſame Pariſh, there is no Tythe 
due of common right. Ideo quere. 3 

If a Man preſcribe to pay ſix ſhillings þ,,z, 
and eight pence, for all the Tythes ariſing Rolls 1.55 7. e. 
and happening in ſuch a Park, and the Park 1 and 4. 
is diſparkt and turned to Tillage, the Pre- — 
ſcription is gone. BR ie 9 

But if in this caſe he had made his Pre- Hutton. 58. 
ſcription, that in conſideration of fix ſnil- 
lings and eight pence yearly paid to the 
Parſon, &. he had been freed of all the 
Tythes ariſing upon fix hundred Acres of 
Land, called D. Park, this had been a good 
hy ah and ſhould have freed the 
hor. n e 
So if the Preſcription of a Park have 
been to pay fix ſhillings and eight pence, 
and a Shoulder of every Buck killed in the 
Park, in diſcharge of all Tythes ariſing Rolls 1. 652- 
within the ſame, in this caſe, though the e.2 
Park be diſparked, and no Deer lett, yer — 
the Modus remains, and ſhall diſcharge the Rene. 


el 
whole Tythe. | | N. 20 Ja. R. 


And it has been held a good Modus to M. 10 Jac. 10. 
give a Buck and a Doe yearly to the Re- 641. N. R. 
ctor, Cc. in diſcharge of all the Tythes 
HP 


n 


Hutton 38. mind, in diſcharge of all the Tythe Hay 
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Hutton 57, ariſing within the Park, although they be . 

| Noy 146.0 ere nature; and it ſhall hold though he il ” 

Nox 14. Parkbe diſparked. 

More 99. But if the Modus have been only for q 

the Herbape of the Park, and if it be l 

*  diſparked and ſown with Corn the Ma Ml © 

"is gone. =. f 
Modus for 9 If a Parſon, & Co have had an Acre or 

Land. piece of Meadow Ground time out of : 

n 


ariſing upon ſuch a Farm, this ſhall only 
diſcharge the Hay upon the ancient Me- 
dowing, and not the Hay of Ground co- * 
verted from Paſture or Tillage to Mea. 


dowing. _ a 
Rolls 1. 661. But if one have a Modus for all the De- 
8. J. meſn af his Mannor, and erect a new 


2 Iaſt. 49: Mill, this ſhall be comprehended with- 
in the Modus and ſhall not pay any 


8 3 3 
Rolls 1. 651. But if a Man have a Modus for all the 
E A2. Hay and Graſs upon twenty Acres of 


Land, and converts the ſame to Tillage, 
or into a Hop- yard, he ſhall pay Tythes 
thereof: So it appears a great difference 
where the Modus goes to all manner of k 
 'Tythes in general, and where to particu hy 
lar Tvythes. | —— y 


'* Where a Me- Where a Modus is Alledged to pay a 


dus to the Near Certain Sum to the Vicar in diſcharge ef 
Jhall af ſcharge any Tythes due to the Parſon, this being 
x 0p _ a Acute of the Right between two Cler- 
nn y-Men, ought to be determined in the 
More 97. Fecleſialtical Court, but it ſeems to bea 
Cokes Select god Modus as to the Pariſhioner, and ſo it 
Caſes 37- was held in the Caſe of Pool and Reyne 


Chap. 16. H Lawof Cythes, 315 
8 in the Kings Bench. Mich. 10 Fac. But Cro. El. 137. 
a Mr. Ware reports a Caſe to be adjudged Hutton 57. 


H. 18 Fac. B. R. that it was no good Modus, M Joe. - — 


and that Hemden vouched one Bank's Caſe Rate 10 the ie. 


* 4 : Ge 
to be adjudged accordingly. Ide quere. car for Tythes 
n But it — a good Modus, for this being due to the Per- 
N originally a Modus between the Parſon and“ 
Pariſhioner, the Vicar might be endowed 
r Wl with the Modus; but this muſt be intended 
alſo where the endowment is time out of 
mind, and not to be produced, or where 
the Vicar hath it ſpecially in his endow- 
ment. : 15 f - 
A payment to the Parſon by Cuſtom — 
may be good againſt the Vicar. — 
But to pay a Rate to the Pariſh Clerk Leonard. 1.94. 
is no good diſcharge of Tythes againſt the Cro. El. 71. 
Parfon or Vicar, unlels the Parſon be bound vo eee 
by Cuſtom to find the Pariſh Clerk, nor Child, M. 
is a Modus to the Parſon a good diſcharge 14 Jac. B. R. 
againſt the Vicar. Secus if there be a recom- | 
pence. Cro. El. 1 36. | 
And fo having ſhewed what Preſcripti- 
ons de modo decimandi, and de non deciman- 
de, are good and allowable at the Com- 
mon Law, in the next place I ſhall ſhew 
how a modus decimand; or Pueſcription may 
be deſtroyed or loſt. 5 | 


CHAP. 
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How a Modus decimandi or Preſeripti. 
on may be loſt or deſtrozed. 


ls x. 652. "2" 
11 f 1 F a Man have a Modus for a Mill, which 1 
Wha: Matter 1 is removed of neceſſity to a new place, 


will deſtroy a becauſe the Water invito has changed its 
Modus. courſe, here though the Mill be removed, 
the Modus remains. | 
But if the Owner of ſuch a Mill ſhall of 
his own accord, and without any cauſe of 
neceſſity remove his Mill to a new place, in | 
this caſe he ſhall loſe his Modus. 55 \ 
Rolls 1. 652. If a Man have a Modus decimandi for two 
f. 2. Meſſuages and two Mills to pay twenty 
| ſhillings per annum, and he erects a new 
Mill in one of the Meſſuages, the Modu 
ſhall not extend to free the new Mill. : 
—— ver. There have been Opinions that Unity | 
P. 41 El. B R. Of Poſſeſſion, that is, to have Fee-ſimple in 
the Rectory, and likewiſe in the Land to 
which the Modus is annexed, ſhould deſtroy f. 
SEP a Preſcription or Modus decimandi. f 
Sir John Hollis But if a Man have four Water Corn. Wi 
27 T. 9 Jac. Mills, for which he hath time out of mind 
paid a Modus of four ſhillings per annum, 
and pulls down one of them, yet the Me 
dus remains, and he ſhall {till pay the four WW f 
ſhillings, „„ 
| „„ 5. 


CHAP. 


1. 


P. 
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CHAP. XVII. 


By what Conweyances, and by what 
Names Tythes may be granted, convey- 
ed, demiſed, &c. and what Demiſes 
Parſons and Vicars may make of their 
Glebe and Tythes. | 

Rare; Tythes at this day cannot be Stiles 261. 

\ granted or demifed but by Deed in 2 wt => 
Writing under Hand and Seal, or by mat- will poſe * 
ter of a higher nature, as Fines, Recove- Hungerford 
ries, &c. But in ſuch caſes, as they are verſ. Ha land. 
become Lay-Fee they may be deviſed by 2 36 = _ 
Will in writing as Lambs may; but they ro. 1 _ 
cannot be granted by Copy of a Court= _ 
Roll, becauſe they cannot be parcel: of a. 

Mannor. 5 „ 

But Tythes cannot be coveyed or demi- | 
ſed by any parol Agreement, unleſs it be — 
to the Owner of the Land for one year by ward. P. 31. 
way of Retainer: And ſome Opinions E.. ro. 17. b. 
have been, that it is good for more years. N. B. | 


Noy 89. 
Ideo quære. Cen. Jac. 137. 


— 


| | Hetley 3. 
Hughes 233. Bellamy verſ. Bapthorp. M. 2 Car. ro. 179. 5 R. Co. 
4. 35. a. * Yelverton 94, 95. Latch 176. Noy 81. 121. , Velverton 
94, 95, Brown 2. 11. Ideo quære, | 


Tythes impropriate are at this day by 
the ſeveral Statutes of diſſolution become 
Lay'fee, and will paſs by the name of He- 
rediraments ; but by the Grant of a . 


11 
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of Tythes, the Tythes belonging to a Re. 
&ory will not paſs. py 
There have been ſome Opinions that x 


Man may without Deed ſell his Tythes to 


Stat. 32 H. 8. 
cap. To 


the Land-holder for more years than one, 
but not leaſe them without Deed. 

Tythes impropriate may be paſt from 
one to another by Deeds of Bargain and 
Sale, inrolled according to the Statute of 
27 H.$. they may be transferred in uſe 
upon good conſideration by Deeds of Co. 
venant to ſtand ſeiſed, or by Fines or Com. 
mon Recoveries, and may be ſued for by 
Writs of Aflize, of Novel Diſſeſin, Writ; 
of Entry, Writs of Right, or other real 
Actions, or by Ejectione firme. 

But upon a Leaſe for Lives of Tythez 


no Rent can be reſerved to be recovered at 


or by the Common — for no Action of 


Debt will lie, or Diſtreſs can be taken, & 
ubi non eft remedium, ibi non eft jus, 
But upon a Demiſe of Tythes for years 
a Rent may be reſerved, becauſe an Action 
of Debt will lie upon ſuch Leaſe npon the 


Contract. 


SUA 
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CHAP. XIX. 


What lues Lands are free from the 
payment of Tythes within the Statute of 
2 E. 6. cap. 13. — 


N the Statute of 2 E. 6. there is a Proviſo 2 Ed. 6. 13 
to this effet: | e 
That all ſuch harren Neth or waſt Ground, 

other than fuch as be diſcharged from the pay- 

ment of Tythes by Ad of Parliament, which 

befare this time have lain barren and paid 

10 Tythes by reaſon of the ſame Barremmeſi, 

and now be, or hereafter ſball be improved and 

can verted into arable Ground ar Meadaw, fball 

from henceforth after the end and term of 

ſeven years next after ſuch Improvement fully 

ended and determined, pay Tythe of Corn and 

Hay growing upon the ſame, any thing in 

this Ad ta ibe contrary in any wiſe natwith- 


ndi x | | 
LTi Md far ain 


This Clauſe was a 
ragement of Tillage and improvement of 

Lands by Water or otherwiſe 3 and there- 

fare though here be no words of difcharge 

of the payment of Tythes, during the firſt 

leven years, yet by a reaſonable intendment, 

the fame ſhall be diſcharged from the pay- 2 Int. 656 
ment af Corn and Hay, tet the firſt ſoren Dyer 170. b. 
years after the improvement x and thae is P. 8. 

praved by the ſubſequent Claulo, whereby 

it is pravided. | a v4 


a 5 That 


340 


Plowd. 2c4.a, That if any ſuch barren waſte er Heath. 
Ground hath before this time been charged with 


29 6. b. 


ſuch kind of Tythes as was paid for the ſame 
Act, &c. 


—— by the improvement, which muſt 


penning of the aforeſaid Proviſo, that he 
. ment. | 
it is provided. 


pelled to yield, give or pay any manner of Tytht 
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the payment of any Tythes, and that the ſam: 
be hereafter improved and converted into Ara. 
ble or Meadow, that then the Owner or Owner; 
thereof (ball during the ſeven years next folly. 
ing from and after the ſame Improvement, pay 


before the ſaid Improvement, any thing in thi 


So that it appears plainly by this Proviſs, 
that ir was the intent of the makers of thi 
Law only to free theſe improved Land; 
from the payment of ſuch Tythes as were 


Hay or Corn and no other. N 
Next, ſuppoſe a Man have barren Land; 
within this Law, which are free from the 
payment of Tythes by Preſcription, real 
Compoſition, &c. It ſhould feem by the 


ſhould pay Tythes for the ſame after the 
ſeven years, this Proviſo only providing for 
ſuch Lands as are freed by Ack of Parl. 


But that doubt ſeems cleared by the next 
precedent Proviſo in this very Act, whereby 


T hat no Perſon ſhall be ſued or otherwiſe con- 


for any Mannors, Lands, Tenements or Heredi 
taments, which by the Laws and Statutes , 
this Realm, or by any Priviledge or Preſcription, 
are not chargeable with the payment of 72 
5 1 


Chap. 19. Di Law of Cythes. 321 
ſuch * or that be diſcharged by any Compo- 
ron rel. Fo 

So that this Proviſo preſerves all former 
legal diſcharges 5 „ 
But the great queſtion upon this Law is, 
what ſhall be ſaid to be barren Heath or 
waſte Ground within this Law, and Sir 
_ Coke defines barren Lands in theſe 
Wor 9. | | | | 
Terra ſterilis eſt terra infecunda nullum Fe- 2 Inſt. 655" 
ns fructum. But that definition will not 656. 
old in this Caſe, for it does appear by the 
cond Proviſo, that ſuch barren Lands are 
ntended that are barren quoad Agriculturam, 
hat is, ſuch barren Heath or waſte Ground Dyer 170. p. 5. 
hat of its own nature, without improve- _ Ent. 462, 
ent by Lime, Marle, Manure, &. will““ 


nds ot being forth Corn or Hay. 

the But if the Ground be not fit for Tillage, 6 E. 6. pet 
real Net if it be not ſaapte natura barren, it is Bendloes. 

the riot within this Law. As if a Wood be ſtub- 2 ne 
- he Ned and grubb'd up, and made fit for the dae OB. 


lough, and reduced to Tillage, it ſhall pay Houghton. 
[ythes preſently ; for Wood-ground is Ter- | 

a fertilis & fæcunda. 5 = 

So if Mariſh, Meadow or other Land by 2 Inſt. 656. 
eglecting to ſcower the Trenches or Sew- More 99. 
rs, or by ſudden inundation be drowned; 

pr if by ill husbandry or negligence fer- 

! Land be be over-run with Gorſs, Whins, 


con · room, Fern, Buſhes, Briers, &c. yet they 
Diba hall not have the benefit of this Proviſe, = © 
red: Npecauſe of their own natures, they are fer- 
tes le and apt for Tillage, and the Pa ſon, 
iptia 1car, Cc. ſhall not loſe his Tythe by the 
Fa bhusbandry of the Pariſhioner. | 
fuch — Y It 
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If Lands were barren Heath or waſte 
Ground at the time of the making of this 

Act, and were improved, and had or might 

Co. 10. 86. b. have had the benefit of this Law, and af. 
Co. 6. 18. a. ter return to their barrenneſs, the Owner 
of fuch Lands, ſhall not have the benefit of 

this Law a ſecond time upon a fecond im. 
provement 3 but 1 take the Law to be o. 

therwiſe, if the Lands had been improved 

before the time of the making this Lay, 


and were then become barren again, foil— 


there I take it, upon a new improvement 
the Owner of ſuch Lands, ſhall have th; 

benefit of this Law. | 
More 430» Mariſh Lands new gained from the Se 
3 Bulſt. 165. and Fen Lands gained from the freſh vr 
* Inſt. 656. ters by draining, banking, &c. are not with 
in the meaning of this Law to be fred 
from the payment of Tythes, during th: 

firſt ſeven years after the gaining. 
But the Determination of this point 
which is or which is not barren Land with 
in this Statute, commonly falls out to it 
determined by common Jurors, which 10 
withſtanding the Direction of the Judy 
are ſeldom fo favourable to the Church 
= 3 1 i 
1 his proviſo only charges the paymen 
— — 4 roo of Corn and Hay after the ſeven — 
confirmed by the and the ſecond Proviſo provides only tort 
1 of 2 E. payment of ſuch like Tythes as were fo 
Dc c merly paid before the Improvement, | 
incial. Cap. ; | 

Quia quid ma- the firſt ſeven years after the Improveme 
lediffionis, and makes no proviſion for the paymet 
— "o_ of other Tythes, ſave Corn and Hay, aft 
% the ſeven years: So that it may _ | 

hor 


1 
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t ll. | ps 
imply a diſcharge of all Tythes, but Corn Cap. Quoniam 
0 — Hay after the ſeven years: But to this Nr. Cap. 


FEATS 3 
| anſwer, that there being ſeveral Laws "iow ut al 


F nam 
ry poth Statute. and Canon, made formerly iwimus, &c 
wner for che due payment of Tythes, and no ne- 


gatire words in this Act, it ſhall not abro- 
gate thoſe Laus to the prejudice of che 
Church by implication. | 


— 


CHAP. XX. 


What a real Compoſſtion it, and in what 
Caſes Lands fhall be freed of the pay- 
ment of Tythes by ſuch Compoſuion 
real, . 
3 yy „ Where TIythes 
HAT which we call a real Compo- /-/!% , 


a _ charged by a 
ſition is, where the preſent Incum- ,, , compoſition3 


* . 
1 


Patron and Ordinary do agree by Deed 
under their Hands and Seals, or by Fine 
in the Kings Court, that ſuch Lands ſhall 
be freed and diſcharged of the payment 
of all manner of Tythes for ever, paying 
lome annual payment, or doing ſome other 
thing to the eaſe, profit or advantage of 

he Parſon or. Vicar, &c. to whom the 

ythes did belong. And theſe real Com- 


here in England to be a good diſcharge of Dog. & Stud. 
he payment of Tythes: And from theſe l. 2. cap. 55. f. 


bent of any Church, together with his 4 what it 3:, 


poſitions have ever been held and allowed 2 Inſt. 5c... 


TY — — 
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Vide Lindw. 
cap. Quoniam 
propter verbo 
Redemptionem, 
Upon this 
matter. 


Hob. 1 76˙. 


# 


as by Fine, &c. 


13 Ll. cap. 10. 


| avoided by his Reſignation, Deprivation, 


Clergy- men; but by the Common Lay, 
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ſcriptions de modo decimandi firſt took their 


riſe and beginning, though I doubt moſt at 
this day have grown up from the negli 
gence and careleſneſs of the Clergy them- 
—_ 5 : 

And ſuch Compoſitions may be made 
by the Pariſhioner alone without the Pa- 
tron and Ordinary, but it then binds only 
for the Life of the Incumbent, and will be 


or being abſent eighty days in a year, from 
his Cure, if he have Cure of Souls. 

But it ſeems ſome of the Canoniſts and 
Civilians are of Opinion, that all Compo- 
ſitions between the Lay and Clergy to be 
diſcharged wholly of payment of Tythes, 
or to pay leſs in recompence than the ful 
value, are invalid, but otherwiſe between 


which muſt govern here, there is no ſuch 
difference allowed, but all real Compoſii- 
ons made as aforeſaid are good and valid, 

But note, That no Compoſition made by 
Parol or Word” of Mouth only, and not 
reduced into Writing under Hand and Seal, 
is binding at all, unleſs it be upon Record 


But I conceive at this day no real Com. 
poſition can be made to bind the Succeſſot 
of the Parſon or Vicar that makes the 

lame, for they are now reſtrained by the 
Statute of 13 Eliz. To make any Grants othet 
than fer twenty one years, or for three Lives 
with the other qualifications inentioned in tit 


laid Att. 


1, J Chap. 20. Oꝛ Law of Cythes. 329 
* So that it ſeems clear to me, that Parſons . 
at and Vicars at this day, notwithſtanding 

li- the confirmation of the Patron and Ordi- 

m. nary, cannot charge their Benefices or any 

thing belonging to them, other than for 


de WM cwenty one years or three Lives as aforeſaid, 
pa. and that only by Leaſes confirmed by Pa- 
nly ron and Ordinary of things uſually demi- 


ſed; whereupon the accuſtomed yearly 
Rent or more is reſerved. 1 
So that what has been ſaid concerning 
real Compoſitions is only to be intended 
of ſuch as were made before that and other 
latter Statutes; for I take it a real Compoſi- 


po- 9 
ho tion at this day will only bind the Parſon 15 
hes, I himſelf, whilſt he is Parſon Reſident, and 10 
full ſerving the Cure, quod not a. 3 1 
een And it hath been held, that if there be More 915. bit 
aw, to Proprietors or Farmers of Tythes, that 1 
ſuch Nan Agreement with the one ſhall bind his } 
ofiti- N Companion. = 1 1 | 
ald. The Canon Law allows a Compoſition Lindwood e- 1 
le by wich Lay. Men for Tythes received, but Qumiam prope | 
| not not for Tythes to come. ter verbo Re- 
Seil dee a Decretal of Aleranner the Third, Gl, Perret. 
cord whereby the Pope confirms Compoſitions 1. Ds 2. 
betwixt Clergy- Men. Statuinmus. 
Com- | 
zeflor 
5 the 
y the 
ot her 
Live ER | 
in tit h 5 | 2 
* 3 CHAP; 
$0 


Jones 3170. 
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CHAP. XXI. 


What Monaſtery Lands are, or may Mo: 
free from the payment of Tythes, Ms 


T is without diſpute, that none of the 
Abby and Priory Lands, that came to er 


27H. 8.c. 28. the Crown by the Statute of 27 H. S. o {dill 


What Monaſtery hf. 


Lands jhall b 
Feed from 5 ment of Tythes by the Starure of 31 H. 8 


ment of Tythes. 


ore, are freed or diſcharged of the pay. 
cap. 8. or by any other Law or Act MP?) 
Parliament. 3 | 
Bur in the Statute of 27 H. 8. there ws"! 
a Proviſo, that notwithſtanding that A4 
the King might by his Letters Patents ur ne 
der the great Seal of Eugland continue an 
of the ſaid Monaſteries, and that Provij 
is left out of all the modern Prints, only le 
ſtal in his abridging of that Statute mals 
ſome mention of it. ; | 
No the Reader muſt obſerve once fv 
all, that all Monaſteries under two hun 
dred pounds per annuin were to have ber 
diffolved by the Statute of 27 H. 8. and 
are therefore uſually called the ſmaller Ab 
bies, and thoſe of two hundred pounds: 


year and upwards were not diſſolved ti bela 
the 31ſt. year of H. 8. and are common) — 
called the great Abbeyͤs. dif 
And upon theſe two Statutes this Ca l 
lately hapned in the Exchequer Chamb Ab 
between Walklate Farmer of the Reco: hell 
of Utoxator in the County of Stafford to tit - 


Dean of Windſor, and #ilſhaw Owner of th 
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Farm in that Pariſh, that was parcel of the 
poſſeſſions of the Abby of Croxden in the 

ame County, which was one of the ſmall 

\bbeys, and of the Ciſtertian Order; which 

Order was freed of the payment of Tythes, 

as ſhall be ſhewed hereafter, and this Ab- 

by was diſcovered by the Defendant Wil- 

hau to be continued by Letters Patents un- 

er the great Seal of England, and ſo not 

liſſolved till the Statute of 31 H. 8. where- 

pon the Defendant was diſmiſſed, and the : 
ourt clearly held the Lands diſcharged of 31 H. 8. c. 13- 
payment of Tythes by the Statute of 31 H. 
8, I mention this Caſe for the ſingularity, 

not for any nicety in the Learning of it. 

By the Statute of 31 H. 8. before menti- 31 H. 8. c. 8. 


had, or then after ſhould have any Monaſt 
Abbathies, Priories, Nunneries, Colleges, Hoſ- 7 
pitals, Houſes of Friars, &c, or any Manors, 
Lands, & c. which did belong to them, (hould 
bave, hold, retain, keep and enjoy the ſaid 
Mannors, &C. according to their Eſtates and 
Titles diſcharged and acquitted of the payment of 
Tythes as freely and in as large and ample man- 
ner as the ſaid Abbots, &c. or any of them had, 
beld, occupied, poſſeſſ ed, uſed, retained or enjoyed 
the ſame, or any part thereof at the days of their 
diſſolution. = „ 
And the Reader is to obſerve, that the 
Abbots, &c. at the time of their diſſolution 
held their Lands diſcharged four manner 
of legal and regular ways, which were 
allowed by the Laws of this Realm, to wit, 


Y 4 1. By 
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Hob. 297.” 1. By the Bulls of Popes. 2. By req 
Compoſitions with the Parſon, &c. Patron Ml i: 
and Ordinary. 3. By Preſcription. And 4 o 
By Order. | 8 | n 
But there is another ſort of diſcharge b 
though not a legal one, has been allowed v 
in this Caſe to make a fifth ſort of diſcharge, b 
and that is perpetual unity, where the Ab I. 
bot has had the Rectory of any Church b 
and Lands in the ſame Pariſh time out t 
mind, which have been held free from ther 


payment of Tythes by all the time of me. a 
mory ; and of theſe ſeveral diſcharges 1 wil h 

ſpeak in order. : 
And firſt of diſcharges by the Pox:il b 
Bulls it is to be underſtood, that when . 
Pope uſurped a power over the Clem n 
here in England, he did at his pleaſure gran t 
Exemptions to this or that Abby, or u i: 
whom elle he pleaſed to be freed from th; t. 
payment of Tythes which was allowed tt 
aà good diſcharge againſt the Parſons ani ( 
Vicars, who in many places ſuffer by thi 1: 

Bulls to this day, theſe Bulls being turn 

1 Preſert t 
5 . The ſecond ſort of diſcharges was by r N 
id Compoſitions between the Parſon or Vl a 
car, and the Abbots, Priors, &c. confirnf P 
ed by Patron and Ordinary; of theſe wa} L 
have ſpoken at large before in the twentieii a! 
Chapter, and therefore ſhall not repeat i d. 

bur paſs tothe third fort of diſcharges. 
The third fore of diſcharges is by P tt 
ſcription, of which we have likewiſe ſo ai 
ken at large before in the ſixteenth Cha. v 


ter, to which 1 ſhall refer the Reader. 
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I ſhall only obſerve to to the Reader again 
in this place, that the Abbots, Priors, and 
other Religious perſons might preſcribe ge- 
nerally to be free from the payment, or to 
be diſcharged of the payment of Tythes 
without any recompence to the Parſon, &c. 
but a Lay-man could not preſcribe abſo- 


lutely to be free from payment of Tythes, 


but ſub modo, that is, paying or doing ſome- 
thing to, or for the Parſon, Vicar, &c. in 
recompence and ſatisfaction of the Tythes, 
as you may at large ſee in the Chapter 
here before. „ 
And it is to be be obſerved, that no Ab- 
bot, Prior, &c. could make any ſuch Pre- 
ſcription by the Common Law, that was 


not founded before the time of memory, 


that is before the firſt year of R. 1. which 
is the time of the limitation of all Preſcrip- 
tions at the Common Law, which rejects 
the practice of the Canon Law, which, as 
ſhould ſeem, allows the limitation of a Pre- 
ſcription or Cuſtom to 40 Years. 


But Quere of this, for the 2 Inſt. here ci- 


ted refers to Coke on Lit. S 170. Where Lit- 
teton Cites this opinion and another opinion 
after, which laſt according to my Lord Coke's 
Pref. to his 1 Iaſt. p. 3. a. is Littleton's own 
Law. Yet Littleton makes a Quere on it, 
and ſeems to prefer the opinion here fer 
down. See Zyrels Bibl. Polit. 591, 592. 

It may reaſonably be demanded, how 
this manner of diſcharge can be made out 
at this day, ſince there is now no perſon li- 


ving that can prove how the Abbots held 


and enjoy ed their Lands; To which I an- 
iwer, 
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| ſolution of Abbies muſt now be proved by 


* Diſcharge by 
Order. 


Cauſa 16. q. 


deci mas. 


2 Int. gd ae. diſcharged of the payment of Tythes; bu 


cim. 120. 


Decret. Grego- lers; and about the Yeaf, 1215. Pope I 
fil ex — yu nocent the III. added the Pramonſtratenſe. 


de decimis. 


Seld. de decim. extended only to the Lands theſe Order 


406. 


Dyer 277,278. held in their own manurance, and not to 
4 Concil. Lat. any which was held by their Tenants or 
Can. 56. Caula Farmers, | 


. git: Bur about the beginning of the Reign d 


queſti ſunt. 


Stat. 2, H. 4. many poor Parſons and Vicars that had 


C. 4. 
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ſwer, that what was done before the dif 


what has been done fince 3 for if Monafte. 
Ty Lands have been held all the time of 
memory fince the diſſolution, freed from 
the payment of Tythes, it ſhall be intend. 
ed, that they were ſo held before; and 
therefore they have not paid or been que- 
{tioned ſince. 4 
— The fourth fort of diſcharge is by Or- 
der, and this diſcharge alſo for the moſt 
part depends upon Popes Bulls or Grant, 
who at pleaſure granted Exemption to. 
what Orders they pleaſed. ” 
1. About the year of our Lord, 1150. the 
moſt Religious Orders then in being were 


about that time Pope Adrian the IV. redu- 
ced them to Ciſtertians, Hoſpitaliers and Ten. 


But the Privileges granted to theſe Orders 


H. 4. the Ciſtertians attempted to have en. 
larged their Privilege to their Tenants and 
Farmers, which tending to the ruine o 


Cure of Souls, was complained of in 
Parliament held in the ſecond Year of H. 4 
Whereupon it was Enacted, That not on) 
the Ciſtertians, but all other Orders that put 
any Bulls in execution for the * 
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any of their Lands from the payment of 
Tyches in the Hands of their Tenants and 
Farmers, fhall incur a Premunire, that is, 
forfeic all their Goods and the profits of 


their Lands during Life, and be likewiſe 


impriſoned during the offenders Life; 
which gave ſuch a check to that procee- 
ding, that I do not find any thing of that 
nature after attempted. 


331 


The Templers after in the Council of Vi. 257 2 
enna, Which was held in the Year of our 132 


Lord, 1311. and in the fourth Year of E. 2. 
were condemned for Hereſie, and all their 
poſſeſſions by Act of Parliament made in 
the 17th. Lear of the ſame King, were 
transferred to the Hoſpitaliers or Knights 
of St. John of Feruſalem, who enjoyed them 
til the thirty ſecond Lear of the Reign of 
King Henry 8. at which time by Act ot Par- 
liament they were ſetled upon the Crown, 


Stat. 17 E. 2. c 


32 H. 8. c. 24. 


But where it is ſaid in Kelway, that the Kelwey 174.4. 


Templers were condemned of Hereſie in the 
$th Year of E. 2. and their Lands given 
the ſame Year to the Hoſpitaliers, it is a 
great error; for it is clear, that the Coun- 
cil of Vienna was held in the fourth Year 


of that King, and chiefly called againſt 


che Templers; and it is as Clear that their 
Lands were not here in England ſetled upon 
the Hoſpitaliers till the 17th Year of the 
ſame King 


And though the Lands of the leſſer Mo- here th leſſer 


naſteries be not within the benefit of the Abies may be 


Statute of 31 H. 8. to be freed of the pay- freed of Tythes. 


ment of Tythess yet they ought to enjoy 


all ſuch Privileges as are annexed to the 
8 — launch 
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Land, and therefore ſuch Lands in whofe 
hands ſoever they come, ſhall be freed of 
the payment of Tythes; by real Compo- 
Jones 3, 372, ſitions and Preſcriptions de modo decimanii, 
373- but not by Preſcriptions de non decimand,, 
| unity of Poſſeſſion, Order of Bulls of Popes: 
but in all thoſe caſes the Parſons and Vicars 
have the advantage by the diſſolution of all 
thoſe Abbies that were diſſolved by the 
Statute of 27 H. 8. For the Parſons and 
Vicars ſhall in ſuch caſes be reſtored to their 
Tythes again, which in all Juſtice they 
ought in all other caſes, if the Parliament 

had been pleaſed. Es” 
The leſſer Monaſteries, that is, which 
were under 200 J. per annum, of the Orders 
of Ciſtertians and Premonſtratenſes were, 35 
hath been ſaid, diſſolved by the Statute of 
27 H. 8. have loſt the privilege of being 
diſcharged of the payment of Tythes, un- 
leſs they were continued as the Abby of 
Croxden was; but thoſe Monaſteries of thoſe 
Orders that came to the Crown by the Sta- 
tute 31 H. 8. retain the privilege of thoſe 
orders in not paying Tythes. But this 
But it muſtbe is to be underſtood only for ſuch time 
Owners in Fee as the Owners hold them in their own 
ſimple - =_ manurance 3 for if they let them out to Te- 
Laas for Pants, they ſhall have no more Privileg: 
Lives or Tears, than the Tenants of thole Orders of the 
Hard:es 174+ Crftertians and Premonſtratenſes had, which 

was none at all, | 

Tones 2, 3, &c. But note, That if the King after the dil. 
Co. Jac. 607. ſolution of the leſſer Monaſteries (which 
Hob. 306. had been of any ot the Orders that were 
diſcharged of the payment of Tythes) hal 
= grant 


Chap. 21. ©} Law of Tythes. = 
granted any of their Lands to any of the Land of che 
eater Monaſteries which were not diſſol. Jara,, 
ved till the Statute of 31 H. S. yet thoſe ſhall — 3 fred, 
not retain the Privileges the Abbots had at 
the time of the former diſſolution; the right 
immediately reverting by the diſſolution 
to the Parſons and Vicars to whom the 
Tythes of right did belong, the greater 


a Abbies could not hold them legally dif- 
charged at the time of the ſecond diſſo- 
i lution : fo that there is a manifeſt diffe- 
u rence between this and the Caſe of Walk- 


late and Wilſhaw before remembred, for 

in that caſe the Monaſtery was continu- 

ed, * not diſſolved till the Statute of 

31H. 8. 5 

And it is to be obſerved, That no Lands %% , 
acquired by any of the Monaſteries of ſid af the 

au choſe Orders which were ſo freed from pay- Privileges = 

ment of Tythes after the Council of La- granted, not 


of teran, which was inthe Year of our Lord, Ted. | 
ole Conc. Later. 4. 
| 1215. and by conſequence none that were Can. 55. 

« founded after that Council, are diſcharged Sejdens Hiſt, of 
the of the payment of Tythes, either in their Drehe 121, 
ns own or their Tenants hands, for by that 


Council the Privilege was limited to ſuch 
Lands as theſe Orders had at the time of 
hat Council, | 
And although any Abby-Lands, of the Dyer 277. b.. 
great Abbies which were. of the Ciſfertian P. 60. 3 
ind Premonſtraten/ian Orders were in the Cr Jae. 559“ 
ands of Tenants for Years at the time of 
he diſſolution, yet the King and his Pa- 
entees after the Leaſes derermined ſhall 
wr vid them diſcharged, whillt the Paten- 
Had Wes and Owners hold chem in their own 
hands, 
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8 Perpetual uni- 


72 | 
Co.247.b'.'&c. 
Co. 11. 14.b. 
Dyer 349. p. 
16. 

More 528. 
Hob. 311.“ 
306. 298'. 


3000 

2 Inſt. 655. 
More 46, 47. 
Cro. Jac. 608. 


Definition. © 


Co. 1.44. b. 
Hob. 300 


fit for Husbandry. 
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hands, but the King's Tenant; ſhall hoy Ml e 
them diſcharged becauſe of the Royal Pre. b 
rogative of his Perſon, not being intended u 


Having now faid thus much of the four ill 7 


legal manner of diſcharges before mention. Ml be 
ed, I ſhall proceed to that of perpetual ur 
unity, which cannot be ſaid to be a legal tr 
diſcharge of the payment of Tythes: Yet Ml 
becauſe the Abbots, Priors, &c. at the time 
of the diſſolution held the Lands diſchar. 1 
ged of the payment of Tythes, though WM th 
not legally diſcharged of Tythes, it hath bo 
been refolved by many Judgments and ſet. pl 
led, that this is a good diſcharge within the as 
meaning of the aforeſaid clauſe of 31 x, 
8. Now that which we call a perpetual i is, 
unity, is, as hath been ſaid, where an Ab of 
bot, Prior, &c. time out of mind hath been ye 
ſeiſed of the Lands out of which the Tyths Ml to 
ariſe, and the Rectory within which Pariſh me 
the Lands lie. wm 5 wil 
And it is to be obſerved that every pe- per 
petual unity, that ſhall diſcharge the Land Ty 
from the payment of Tythes muſt har the 
theſe four qualities 5 on 
Firſt, It muſt be juſta, that is, by good the 
and lawful Title. ä 
Secondly, It muſt be perpetual, that Mon 
the Abby muſt be founded and endowelCrc 
with the Land and Rectory before the tim can 
of memory, which by the Rules of theby 
Common Law, as has been ſaid, muſt de ſo « 
before the firſt Year of R. 1. for if b diſc 
any Records, Deeds, or other legal ani cam 
good Evidence it can be made appear, thi 


either 


J. Chap. ar. D Law ot Cythes. 1 
d either the Land or Rectory came to the Ab- 1 
e. by ſince the ſaid firſt Year of R. 1. the * 
ed union is not perpetual; and yet if the Ap- 
propriation be Ancient, as in the time of 
ur E. 4. or before, though the Lands cannot 
be diſcharged upon the ſcore of perpetual 
al unity; yet they may by Preſcription, if in 
al truch the Lands were held diſcharged of 
let the payment of Tythe. =D 
me Thirdly, Such unity as ſhall diſcharge Cro. Jac. 454 
at. Lands of the payment of Tythes within Co, 2. 48. a. 
0h Bi this Law, muſt be æqualis, that is, the Ab- 
ath bots, Priors, &c. muſt be ſeiſed in Fee-ſim- 
fel. ple, as well of the Lands upon which, &c. 
the das of the Rectory. DS. 
H, Laftly, Such unity muſt be libera, that 
ual WY is, free from the payment of any manner 
Ab of Tythes, for if their Farmers at will, 
een years, &c. have paid any manner of Tythes 
the to the Abbots, Priors, ec. or their Far- 
iſh mers of the Rectories, the perpetual unity 
will not ſerve. And therefore where ſuch 
per · Bi perpetual unity is pleaded in diſcharge of 
anch Tythes, the adverſe party may reply, That 
navel the Tenants or Farmers before the diſſoluti- 
on paid ſome fort of Tythes, and ſo avoid 
the perpetual unity. „ 
Having firſt given the Reader ſatisfacti- 
on that all the Lands that came to the 
Crown by the Stat. of 27 H. 8. and before, 
can have no benefit of the diſcharge given 
by the Statute of 31 H. 8. and having al- 
lo ſhewed how many ways Lands may be 
diſcharged from payment of Tythes that 
aul came to the Crown by the ſaid Statute of 
„tha z H. 8. It reſts now that I ſhould ſay 
„ ſome- 


I/ 31 H. 8. 
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Co. 2. 47. a. 
How other 
Lands ſtand 
that came not 
to the Crown 


H. 8. without the Spirit of Propheſie, could 


| More 913. 
Cro. Jac. 57. 
Hill. 2 Jac. 


Jones 192. &c. 
Latch 89. 
Hughes 392. 
Brid gm. 32. 


II. 8. cap. 24. were diſcharged of the pay: 

ment of Tythes by that Statute of 32 H. l. 

or by the former Statute of 31, and in thai» & 
Caſe Dodridge and Jones Juſtices, held tha 


come to the Crown by the Statutes of 3 
H. 8. cap. 24. 37 H. 8. cap. 4. and 1 E. 6. 


cap. 14. 


the meaning of the Statute of 31 H. 8 ex- 


the payment of Tythes, ſave thoſe that 


of the Statute of 31 H. 8. concerning 
Tythes, ſhould be extended to a future 


judged in the Cafe of Spurling and Quarle, 
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ſomething of choſe Lands that have ſince 


It is a Rule taken in the Archbiſhop of 
Canterburies Caſe, that neither the letter nor 


tended to free or diſcharge any Lands from 


came to the Crown by that Act; for as 
that Book ſays, it is abſurd that the branch 


Act, that the makers of the Statute of 41 


not have the preſcience of, 
And as to thoſe that came to the Crown 
by the Statute of 32 H. 8. c. 24. it was ad. 


that they are not diſcharged of the pay: 
ment of 'Tythes. : 

And after in the Caſe between Urry and 
Bowyer, 8 Facobi in the Common Pleas this 
point was moved again, and the Court wa; 
divided. 5 be OO | 5 

But there is a latter Judgment that ſeems 
to oppoſe theſe former reſolutions, it was 
between one Miiton and Sir Richard Wiſton, 
that was afterwards Lord Treaſurer, Trin. 
14 Car. 1. B. R. and the Queſtion was, whe 
ther thoſe Lands of the Hoſpitaliers that 
came to the Crown by the Statute of 3 


hap. 21. O; Law of Cythes. 
hey were diſcharged within the Statute 

;1 H.8. and they did in effect deny 
hs Books before-cited to be Law; the 
hief Juſtice Hide was of Opinion, Thac 
hey were not diſcharged by che Statute 
f 21 H. 8. but by that of 32. So that by 
heir three Opinions, the Defendant Sir Ri- 
bard Weßon had Judgment ; but W bit- 
ek was of Opinion, That thoſe Lands 
ere not diſcharged of the payment of 
Tythes by the one Statute or the other: 
ow, upon the whole matter, I ſhall ſub- 
it to ths Judicious Readers Judgment, 
rhether this latter Reſolution be of any 
eight to ſhake the former Reſolutions ; 
nce, in this caſe, though there were three 
or giving Judgment for the Defendant, 
et to the point controverted upon the 
tatute of 31 H. 8. there were two againſt 
wo, and that they were not diſcharged 
y the Statuts of 32. there were three 


©)" Weiinſt the Chief Juſtice Hide. So that I 
and nceive the Law remains according to 
e former Reſolutions, That there are no 


ands free'd from che payment of Tythes 
any Statute, but thoſe that come to the 
rown by the Statute of 31 H. 8. tamen 
de quere. TE 


reſcription, &c. held his Land diſcharged 


whe f the payment of Tythes, had granted 
- thatway his Land to a College, c&c. the Col- 
of zie ſhould not hold them diſcharged. 
> pa) [ muſt confeſs I have mer with no Judg- 
H. U Nents upon thoſe Lands which came to 
1 that 


$ Crown by the — of 37 H. 8. but 


If an Abbot, Prior, &c. that by Ocder, Syder 


thoſs 


| Jones 185.5. thoſe Lands that came to the Crown by 
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thoſe being the ſame with thoſe that came 
to the Crown by the Statute of 1 E. 6. c. 14. 
I conceive neither thoſe that came to the 
Crown by either of thoſe latter Statute, 
have any privilege at all; and it is agreed 
in that very caſe of Witton and Weſton, that 


Co.2.47-2. 1 E. 6. could not have any benefit by the 

clauſe of diſcharge in the Statute of {Mi 
6 2 

So that I ſhall conclude, That there is no e, 

Land can have any Privilege at this dy l 

to be diſcharged of Tythes that belonged ¶ ve 

to the Abbots, Priors, & c. but ſuch only ſe 

as came to the Crown by the Statute gi 

31 H.8. cap.13. | (W 


* — — — pe. 


CHAP. XXII. 


What Parſonal Tythes are, and in wht 
manner they are payable, 


1 

| | | | par, 
Lindwood cap, HE Canoniſts define Perſonal Tyte 
Quoniam prope this: 5 1 t 
tor verb. del. Beeimæ per ſonales ſic dict æ, quia potiui 5 
19 


wlly _ yeſpeftu perſvne ſelvuntur quam rei, ul 


ut 
Tyther are. and de artificio, negotiatione & militia. and b 
where payable, the Canon, EE, 
The Cam. Decimæ perſonales ſolvantur de artificibui 6 
Mercatoribus, ſcilicet de lucro negotiationisy þ 
= 1 I wiliin 


I. Chap. 22. Oꝛ Law of Tythes. 339 
me Ml militer de carpentariis, fabris cæmentariis, tex- 
14 coribus, pandoxatricibus, & omnibas alis ope- 
the rariis ſtipendiariis, ut videlicet dent decimas de 


inendiis ſuis, niſi fipendiarit ipſi aliquid cer-  _ 
— velint dare ad e ad 23 Eccleſiæ, Verbo negotia- 
KRectori ipſius Ec fie placuerit. And tions. 
Mr. Lindwood in his Glofs adds, h 
Et ſcias quod in iſtis decimis mere perſona- 
libus, quæ conſiderantur ex ſolo Iucro, deducun- 
ur expenſæ tam in re quam circa rem & extra 
rem factæ. Et nota, quod de ſolo lucro debetur 
day bec decima; unde [i emens mercem eam non 
ood N vendat, ſed donet wel ſibi retineat, non tene- 
only tr decimare, quia non lucratu. 
te e So that it appears by the Canon Law, 
that every one ought to pay for a perſonal 
Tythe a Tenth- part of all his clear Gains, 
deducting his Charges and Expenſes for a 
perſonal Tythe; but if a Man buy Mer- 
chandizes, and do not fell them to profit, 
or give them, or make uſe of them himſelf 
no Tythe is to be paid, becaule there is no 
gain made of them. 5 5 
Now lot us lee what the Statute of 2 E. C. 4 UE 6. 6.15. 
lays to us concerning perſonal Tythes; and 
by that Statute it is Enacted, | > | 
That every perſon exerciſing merchandiving, Tie $1atute for 
Margaining and ſelling, clothing, bandicrafi, ur berſonal Tythe; 
ther art or faculty, ci ſuch kind of perſons, 
then before within forty year: bad accuſtom- 
bly uſed to pay ſuch perſonal Tythes,or of right 
bt to pay (ol ber than ſuch as bw common 
Day- Labourers ) ſhall yearly pay for bis perſonal 
Tythes, the Tenth-part of bis cliar gains, bus 


charges dedutted. 


12 2 7. al 
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And where handicraft Men have uſed to po 
their Tythes within this forty years, the [any 
Cuſtom of Tythes is to be obſerved; and if a 


| perſon refuſe to pay his perſonal Tythes, &c, y 
Tal be * 1 - 3 Ordinary of the 2 * 


ceſs to call the ſame Party before bim, and by 
bi, diſcretion to examine him by all laufil 
and reaſonable means, other than by the Per. 
ties own corporal Oath concerning the true pay. 
ment of the ſaid Tythes. os 


This Act of Parliament reſtrains the C 
non Law in two things; firſt, where the 
Canon was general, that all perſons in al 
places ſhould pay their perſonal Tythes the 
Act reſtrains it to ſuch kind of perſons only 
as have accuſtomably uſed to pay the ſam: 
within forty years before the making of 
the Act. Secondly, whereas by the Eccle. 
fiaſtical Laws they might before this Ad 
have examined e A Party upon his Oath 


concerning his Gain; this Act reſtrains that 
coui ſe, ſo that the Party cannot be exami. 


ned upon Oath; and by this Act the Da). 
Labourer is free d of the payment of hi: 


perſonal Tythes. 


It cannot be intended upon this AR tha 
if ſuch Tythes have been ſometimes paid 


within forty Years, that they are therefore 


due, but they muſt have been accuſtoms- 


bly, that is,conſtantly paid for forty year, 
next before the At, 
And if it be demanded how ſuch pay; 


ment muſt now be proved forty years be. 
fore the making of the ſaid AQ? I anſwer, 
as in other like caſes d pefteriore, by what 


ha 
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has been done all the time of memory ſince 


the Act. | : 3 
There has been ſome queſtion amongſt sel den de Dec. 


„me School-men and Canoniſts, whether 36.37. zi 
) perſonal Tythes ought to be paid of un- if 
awful Gain, to which you ſhall hear what 

„great School-man and Doctor ſays. | 
„Aud ſi aliqua male acquiruntur dupliciter Tho. Aquinas 


no modo, quia ipſa acquiſitio ef injuſta, puta — TR - Mi 
u acquiruntur per rapinam, furtum ſeu uſu. hf, y eng” 
am, que homo tenetur reſtituere, non autem ill gotten pre- 


le eis decimam dare, tamen fi aliquis ager ft. \ 


» it emptus de uſura, de frutu ejus tenetur uſu- 
ah arins decimas dare, quia fruttus illi non ſunt 


It uſura, ſed ex Dei munere : quedam vero 


* licuntur male acquiſita, quia acquiruntur ex 
le. iP! _ ſicut de meritricio & hiſtrionatu, 
, 0 alis bujuſmodi, que non tenentur reſtituere 


nde de talibus tenentur decimas dare, ſecun- 

un modum aliarum perſonalium decimarum, 

men Eccleſia non debet eas recipere, quamdin 

nt in peccato, ne videatur eorum peecatis 
mmunicare, ſed poſtquam penituerint, poſſunt 

þ ets de bis reetpi decime. 
So that by this great Doctor's Opinion it Lindwoed 


oe ems, that of ill gotten Gain, of which _ _ 
In 3 7 . 
LW ſtitution ought to be made, no perſonal injuſt 9 


ythe is due; and yet if by ill gotten Gain the Gf, 
Field be purchaſed, Tythe _ to be & Greg — 
ad of the Fruits thereof : But of ill gotten cap, ex tranſ- 
ain, where no reſtitution is to be made, miſſa i" the 


pa, Wore Tythes ought to, be paid, but not re- Gloſs verbo iu- 
* ed by the Church till the Sinner have We. 
be oented him of the evil, and after ſuch 


pentance the Church may receive 


em. n | t 
2 3 Theſe 


Offerings what, to be, 
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I Theſe perſonal Tythes are accounted 
amongſt the Offerings, of which we ate 
to ſpeak next, and ought by the Par iſio. 
ner to be offered to the Church where dye 
but J am of the Opinion of him that ſaid, 
Hæ decimæ perſonales mags diſſicultatę & ſil. 
tilitate quam utilitate exiſt unt. ; 


Rolly 1.646, It hath been Reſolved, That Servantsin h 
b.1. Husbandry ſhall not pay any perfil 
IH Inks. = 


Hawking, Hunting, Fiſhing, Fowling 
c. tall under theſe Rules of Perſon! 
Tythes, Of Fews, Linwood 12.4. Of Fry 
and Saracens, Selden de Dec. I 52. 


_ "_ 
_ — 


CHAP. XXII. 


What Oblations, Offerings, &c. are, a 
r x 


Oblations and Pferings are defined by the Canon | 


and where due. Quæcunque a piis, fidelibus Chriſtians d 
EL runtur Deo & Sanctæ Eccleſiæ, five res fi 
ſive mobiles ſint, nec refert an legantur Te 

mmento, aut aliter donentur. 
It ſeems that in the time of Pope 
there was an Expectation, that every 0 
preſent at Maſs ſhould offer ſomethin 
Greg.98. habe- for St. Gregory tells us, uod emmys Chriji 
tur de Conſe- . nus procures ad miſſarum ſolennia aliquid| 


Erar. div. 1. ; "EG 
. 


9 
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And by a Canon in the Council MAatiſc. 
+ is decreed,” Ut omnibus dominicis diebus al- 
taris oblatio ab omnibus viris & mulieribus of- 
feratur, tam panis quam vini, ut per bas im- 
molationes, &c. ts 

But Becanus a Learned Jeſuit is more mo- Becan. Sum. 
derate ; for he tells us, Quod nemo tenetur Theol. 3.4 86. 
ad illas Oblationes, niſi vel noceſſariæ ſint ad 
ſuſtentationem miniſtrorum, vel conſuetudo ad 
eas alicubi obliget. | 

And theſe Offerings belonged properly Can. Damaf.* 
tothe Prieſt or Miniſter of the Church or — Ene. 
Place where they were made; for io is - 
the Canon of Pope Damaſus. „ 
uod Oblationes que intra ſanctam Eccle- 
ſſam offeruntur, tantummodo Sacerdotibus qui 

wtidie ſervire videntur, licet comedere & 
Lies &e. 

But it ſeems that private Chappels car- 
ried away many of the Offerings belong- 
ing to the Mother-Churches; to avoid 
which Othobon the Pope's Legate here made 
a Canon to remedy that miſchief ro this 
purpoſe, 5 


Duod Capellani. miniſtrantes in Capellis bu. Cap. de Ob 
juſmodi, que ſalvo jure matricis Eccleſiæ tionibuw. 
unt conceſſæ, uni verſas Oblationes & cetera 
que ipſis non recipientibus ad Eccleſiam matri- 
cem provenire deberent, ipſius Eccleſiæ Re- 
Gori ſine difficultate reſtituant, cum illud tan- 
quam alienum, juſte nequeant retinere. Si 
quis autem reſtituere contempſerit, ſuſpenſionis 
vinculo, quouſque reftituerit, ſe novgit inno- 
um. ä 5 hs 
2 Sn 


8 


344 


Che Parſons Counſelloz: Part Il. 
So that it ſeems by this Canon, that 
Chappels that had Parochial Rights, the 
Chaplains of them might retain the Offer. 
ings; but where the Parochial Rights were 
ſaved to the Mother · Church, the Chaplaim 
of ſuch Chappels were to account to the 
Rector of the Mother Church for the 0f, 
ferings made at ſuch Chappels. 


Cap, Quiz qui= There was another Canon made by 


dam maledi. 
Ctionis, &c. 


Simon Mepham Archbiſhop of Canterbuy, 
and his Clergy, in the year af our Lad 
1328. reciting, | 


Ouia quidam maledifionis filii in nubs. 
tium ſoleunis, purificationibus mulierum, my. 
tuorum exequiis, & aliis, in quibus ipſe doming 
in miniſtrorum ſuorum perſonzs ſolebat ola. 
tionum libamine populariter honorari, ad unix 
Denarii, wel alterizes modicæ quantitatis obla- 
tionem, populi devotionem reſtringere ſunt m. 
liti, reſiduum oblationis fidelium [us pro libit, 
del alienis uſibus multoties applicantes : Praſen 
tis declaratione Conſilii declaramus & pronun. 
ciamus, omnes & ſingulos in præmiſſis, vel e- 
rum aliquo impoſterum delinquentes, wincul 
majoris excommunicationis involyi. © 


So that upon the whole matter it ap- 
pears, there were ſome Offerings free and 
voluntary, which the Pariſhioners or other 
were not bound to perform, but ad libitum, 
There were others by Cuſtom certain and 
obligatory ; as thoſe for Marriages, Chriſt 
nings, Churching of Women, Burials, &. 
and that theſe were all due, and belonged 


to the Pariſh-Prieſt or Miniſter, that off. 
_ ciated 


ciated at the Mother: Church or Chappel, 
that had Parochial Rights; the —— 
chappels that had not Parochial Rights, 
were to account to the Rector for the 
Pariſh-Church : Now let us ſee what the 
statute of 2 E. 6. ſays, by which it is en- 


acted, 


by il That all and every Perſon and Perſons which 2 E.6. c.13, 
wry, iy the Laws and Cuſtoms of this Realm ought Te Starure fer 
ord to make or pay their Offerings, ſhall yearly from Offer met 


thenceforth well and truly content or pay his or 
their Offerings to the Parſon, &c. of the Pariſh 


oben. Nor Pariſhes, where it ſhall fortune or happen 
m. him or them to dwell or abide, &c. ED 
vinu = | | | 
bi Theſe Offerings which were free and 


voluntary are now vaniſhed, and are not 
comprehended within this Law ; but thoſe 
that were cuſtomary and certain, as for 
Communicants , Marriages, Chriſtnings, 
Churching of Women and Burials, are con- 
firmed to the Pariſh-Prieſt, Vicars and Cu- 
ates of the Pariſhes, where the Parties 
live that ought to pay the ſame; and 
they are only recoverable in the Spiritual 
ourt; or an Action (I conceive) may 


vel e6 
incul 


F" 


de formed upon this Statute at Common 
; andLaw. See Stillinfl. Eccl. Caſes, 240,00. 
then ns, 
hit um, 


n and 
hriſt- 
8, O. 


ngelll | CHAP. 
t offi Bo 
ciated 
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CHAP. XXIV. a 


What Mortuaries are, and in what Caſes or 
they are due at this day, and hon 
much is to be paid for the ſame, 


Where, ane! DV a Provincial Canon made by Sim 
what is due for Langbam, Archbiſhop of Canterbur, 
Mortuarics. and his Clergy, in the year of our Loi 4 
1378. it was decreed, 

Cap. Statutum ) Quod ſi gecedens tria vel plura cuſuſcung 
% infra. cc. generu in bonis ſus habuerit animalia, optim 
m Abi de jure fuerit reſervato, Eccliſu A 

ſug, d qua Sacramenta recepit, dum wiveri, 


ſine dolo fraude ſeu contradictione qualibet pn a 
recompenſatione ſubtrattionis decimarum per f. 


ſenalium, nec non & oblationum, ſecundun 
melius animal reſerwetur poſt obitum pro ſalu! 
animæ ſue Eccleſiæ ſuæ bujuſmodi libero: . 
dum : quod ſi duo tantum in bonis decedentu . 
extiterint animalia, de manſuetudine Eccleſa 
exact io quælibet nomine mortuarii remittatur 
quodque ſi Mulier viro ſuperſtite obierit, ad 
ſolutionem mortuarii minime coerceatur ; Sei 
ſi poſt obitum mariti, in domo cum familiæ r. 
gimine vidua per annum ſupervixerit, jur. 
formam ſuperius ſcriptam ad mortuarium ob 
ligetur : Hac autem interpretatione, conſueti 
dini laudabili ſuper mortuarixs in noſtra pre 
vincia aliter ob/ervare nulumus prajudicun 


generali; quin ſi decedens numerum bujn/mod 
animalium habuerit ſeu non habuerit Vir v2 a, 
> axal © 


Chap. 24. Oꝛ Law of Cythes. 

xor prius vel poſt deceſſerit, ſuper præſta- 
on —— conſuetudo Eccleſia ties. . 
vetur ; ad ſolutionem autem debiti de jure vel 
conſuetudine mertuarii renuentes, volumus per 
erdinarios locorum cenſura Eccleſiaſtica co- 


ardt art. 
Ho far this Canon was obeyed in Eng- 


land I can give no Account, but I have not 
found the Engliſh willing co have their 
Eſtates taken from them by Canons, nor 
have found that any Prohibitions have been 
granted in caſe of Mortuaries ; nor have 
I obſerved any Complaints in Parliament 
againſt them ( ſave that in the time of 
2 R. 2. it is prayed, that Parſons and Vi- 
cars might not require Mortuaries of the 
Armour of any Man; but that it might re- 
main to their Executors) till the 21 H. 8. 
and then they were ſetled by the Statute as 


follows. 
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1. That no Man ſhould pay a Mortuary St. 21 H. 8. c. 6. 
* unleſs he died poſſeſſed of Goods to the 7% Statute of 
value of ten Marks, that is, fix pounds 22 


© thirteen ſhillings and four pence. 
2. * That no Mortuary ſhould be paid 


* or demanded, but in ſuch places where 


they have uſed to be paid or given: 
3 That they ſhould be paid but in one 
© place, and that at the Parties moſt uſual 


* dwelling and habitation, and there but 


one Mortuary, and that after the rate fol- 
* lowing ; that is to ſay, 
4. That if che decedent at the time of his 


death, had in movable Goods to the value of 


sten Marks clearly, his Debts firſt paid, and 
| | under 
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d under the Sum of thirty pounds, then he I in 
* ſhould pay three ſhillings and four pence and Ian 
eino more, and this muſt be in movables, and II 
not in Chattels, as Leaſes for years, 6c, ute 
5. © Thar if the decedent died poſſeſſed of Mak 
© movables of the value of thirty pounds and 
under the value of forty pounds, to pay fx 
© ſhillings and eight pence for a Mortuary, 
6: If the decedents Goods be of the value 
© of forty pounds or upwards, then to pay WF"? 
s ten ſhillings for a Mortuary. 
7. *Thatno married Woman, Child or 
* Perſon,not keeping Houſe, ſhould pay any 
_ ©* Mortuary, nor a wayfaring Man, or othet . 
© that was not reſident where he died, bu e 
# thoſe to pay where they were laſt reſident, 
8. © The Parſon or Vicar are not by this 7 
Act barred of any Legacy given, or Of 
* fering to be made to them. 
9. No Mortuary to be paid in Wale, 
Calis or Bar ick, or in the Marches of 
* Wales, but where accuſtomed. | 
10. It is provided, that the four Welch 
© Biſhops, and the Archdeacon of Cbeſter, 
* may, notwithſtanding this Act, take their 
* accuſtomed Mortudries 
11. * That where leſs hath accuſtomably 
© been taken for Mortuaries than is limited 
 *by the Act, there no more than is due by 
the Cuſtom ſhall be taken. 
2 Inf. 491. Sir Edw. Coke is of Opinion, That there 
* were no Mortuaries due before this Act by 
Ser for this any Law, but by Cuſtom only; by reaſon 
Stilling. Erl. of the words in the Statute of Circumſpetit 
Ceſes 21. Agatis, which are, ubi mortuarium dare con 


'This 


ſue vit, & 6. 


cha. 24. ©} Law of Tytheg: a 
I This duty was formerly only ſuable for Spelm. Rem. 
he Nin the Court Chriſtian, but now I conceive 118. contra. 
aa Action of Debt will lie at Common 

ad aw upon this Statute, for though this Sta- 

ute is only negative, that they ſhall not 

take above ſuch Rates, yet it implies an SanderC de ob- 


1 F affirmative, as the Statute of 2 E. 6. for bar- lig- Conſciene, 
fx en Grounds, and the Statute for the She- Prele®.s. $.18. 
: ifs Fees and other Statutes, 2 Wan 


But if a Suit be commenced for a Mor- Jeoffries verſ- 
uary in the Spiritual Court, no Prohibi- Wood. Hill. 22. 
jon ſhall be granted to ſtay their Proceed- * Car. a. 


| or Ding there, unleſs they proceed contrary to 
hee For thoſe Mortuaries that Prelates an- Mortvaries to 
but jently paid ro the Kings of this Realm, I the King by 


all not trouble the Reader, but refer thoſe . | 

hat are Curious tO inform themſelves, to 

ir Edw. Coke's Commentary upon Magna 2 Iaſt. 491. 
barta, and his Juriſdiction of Courts, 4 lnſt. 338 
In the 10 of H. 4. a Vicar claimed a 10 H. 4 1. b. 
ortuary by Cuſtom, and not by the 

anon, or any other Law, quod nota. 

Theſe Mortuaries are in ſome places Their Names. 
led coarſe Preſents, or courſe Preſentees, 
Doctor Cowel ſays, becauſe where due, 

ey uſed to pay them hefore the Coarſe 

a5 _— when it was Brought to be 

ried. 

The Biſhop of Chefter claimed by Cu- Cro. Car. 237, 
om upon the death of any Prieſt, dy- 238. 
g within the Archdeaconry of Cheſter — my m mw 
r a Mortuary, his beſt Horfe or Mare, mates 4 14 
ddle, Bridle and Spurs, his beſt Gown, a deacon of Che- 


2 loak, his upper Garment next it, his beſt ter. 
__ his Tippet, his beſt Signet or Ring, 


and 
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and this Cuſtom was denied by the Plain. 
tiff in a Prohibition, but what the Succeß iſ x 
was I have not heard; but the Mortuaries 0 
due to the Archdeacon of Cheſter are ey. fe 
cepted ; and the Biſhop of Cheſter holds 
that Archdeaconry, as I have been infor. p. 
med, in the nature of a commendam, and v 
executes it by a Deputy. . 
Office of Exe · Mr. Swinborn is of Opinion, That tieſe or 
eutor. Mortuaries are to be paid out of the dece. Mpc 
Lid 6.5. 16. qents part of the perſonal Eſtate where the Myc 
Wife and Children are to have their re;. Mo 
ſonable part; the reaſon he gives is, be. Nit 
cauſe Mortuaries are of the nature of Le. MT! 
gacies. But I muſt confeſs I am not. of hi 
Opinion; for I look upon it as a Debt, 
Duty, to which the perſonal Eſtate is ſub 
ject. See Stilling fleet's Eccl. Caſes, 246. 


— —— -—— —o—_w_ 2 2 0 


C H A Pp. XXV. 


How Tythes are to be paid in London. 
OO | rec 
EEE C _ 
Hebes in Lon- HE Livelihood of the Secular Cleię in 
7 * to in London conſiſted heretofore clictiWhi 
ata. 


in voluntary Offerings and perſonal Tythi 
which little differ from voluntary Offer 
| ings. For though a great Doctor tell us tha 
Hoſtienſis c. In præcipu is feſtivitatibus tenetur quis (| 
Ommnis Chriſti= ferre, & cops poteſt, maxime cum ſit quaſi gout 
__ neralis conſuetudo ubique terrarum, GW. 


An 


Chap. 25. Oꝛ Law ok Eythes. 351 
n- And if you ask him which are thoſe Idem de Paroc. 
es Ml Feaſts at which the People are bound to Sec. In quibus, 


offer, he tells you, Dies dominicos, & dies © 
eftivos. 


But there being no Canon or Law that vid. gelden de 


preſcribes any certainty in the quantity, Dec. 


nd value or things to be offered, I can give Pref. 8. 
them no properer a Name than voluntary 

mf ll or free-will Offerings. But no ſooner was 

eb. popery aboliſhed in this Nation, but theſe 

the voluntary Offerings and perſonal Tythes 

re ſoon came to little. And notwithſtanding 

be. it was enacted by the Statute of 2 E. 6: 


Te That all that by Law or Cuſtom were 
{ his bound to make their Offerings ſhould 
„ M ithenceforth pay them to the Parſon, &c: 


don. 


>lerg 


chict{Wvhereof follows, which is printed amongſt 

"y thee other Acts of Parliament. 

Ofter WE 

as tha 1. © That the Citizens of London from The Decree. 
jus Fthenceforth for ever, ſhall pay yearly wich- 

uaſi g out fraud or guile to their Parſons, Cc. for the 


An 


yet that did not much amend the matter, 

o that the maintenance of the Secular 
lergy in London was brought to a very 

low ebb, there being no Tythe, as hath 

deen ſaid, chargeable upon Houſes, unleſs 

by way of a Modus decimandi, whereupon 

he Clergy of London in the 37 ch year of 


ation to the Parliament, and obtained an ©'*: 
vet of Parliament for the confirming a De- 
ree made by the -Archbiſhop of Canter- 
wy, and divers other great Lords of the 
ingdom, to ſettle the matter, the effect 


time being, lor every ten ſhillings rent of all 
Houſes, 


he Reign of King H. 8. made their appli- Stat. 37 H. 


8. 


35% 


2 Inſt. 5359. 


| 2 Inſt. 660. 
Lit. Rep. 1 41. 
ib, 


Lit. Rep. ubi 
_ ſupra, 
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© Houſes, Shops, Ware-houſes, Cellars and 


Stables, within the ſaid City of London 
and the Liberties of the ſame, 16 d. ob. and 
for every 20s. Rent 2 5. 9 d. and fo aſcen. 
ding for every 10s. Rent. 5 
2. That if any Dwelling-houſes, Shops, 
c. ſhould be leaſed by fraud or covin, 
© reſerving leſs Rent than hath been ac. 
© cuſtomed ; or ſhall by reaſon of fine, or 
* by fraud or covin, make any Leaſe without 
$ reſerving any Rent, than the Farmer or 
«Tenant ſhall pay after the fame rate, the 
© ſaid Houſe, ec. was laſt let for without 
© covin ; but note, that if the Houſe, Oc. he 
let at as great a Rent, as the ſame was ſet 
at the time of the making of the ſaid st 
© cute, then no fraud can be averred, 2 
though a Fine orIncom was given for thi 
* ſaid Leaſe. „„ 

3. That if a Houſe, Oc. be leaſed, and no 
Rent at all reſerved, then ſuch Houſe, &. 
*ſhall pay ſuch rate as the ſame was let for a 
the time ofthe making of the ſaid Statut; 
but where greater Rent is reſerved, it is v 
pay according to the beſt improved value 
But where Houſes had been always hel 
* by the Owners, and by conſequence, 1 
Rent paid, that is caſus omifſus in this Sta 
*cute, and ſuch Houſes will be free?d of paj 
ment of T'ythes by this Law. 

But if it were a Houſe that yielded Ren 


at the time of the making the Decree, and b 

* now let without Rent, it ſhall pay Tyti 

according to the Rate it was ſet for at th 

making of the Decree, although no Fin 

* at all were paid for ſuch Leaſe. * 
Wk: = | 55 
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The Tythes upon this Decree cannot 


c be ſued for in the Eccleſiaſtical Court, be- 
«cauſe the AR it ſelf declares how they ſhall 


6 be recovered. 6 
6. That if the Owners held the Houſes 


ethemſelves, then they ſhall pay Tythe after 


the rate the ſame were ſet for at the time 


© of the Decree. | 

7. That if any perſon take any Houſe, &c. 
by Leaſe, and he and his Executors, Cc. live 
jn part of it, and ſet out part, the principal 


armer or Taker, his Executors, &c. ſſiall pay 


(their Tythes for his and their parts after the 
(rate aforeſaid, and of ſuch parts as is farmed 
out according to the rate it is ſet at. And 
in the ſame manner Tythes are to be paid, 


here one takes a Leaſe of ſeveral Houſes, 


and lets out part, and holds any part himſelf. 
8. That if any Farmer, or his Afſigns, 


* ſhall farm all the Houſes, &. ſo farmed to 
5 one or divers Tenants, the Tenants ſhall 


pay Tythes according to the Rent reſerved, 

9. That if Dwelling houſes ſhall be con- 
'rerted into Warehouſes, or è converſo, yet 
ethey ſhall pay Tythe according to the 
Rate aforeſaid. 

19, *Thatifa Dyehouſe or Brewhouſe be let 
'wiitheImplements,thena third peny of the 
Tythes after the rate aboveſaid to be abated. 

11. That where a Manſion-houſæ with 
Shops, Stables, Wharfs with Crane, Tim- 
*ber-yard or Gardens belonging to the 
* ſame, and occupied together, ſhall atter- 
* wards be ſevered, or were levered within 
eight years before the decree, that then che 
Farmers of the Shops, Stables, &c. ſhall pay 


Tyches according to the Rate abovelaid.. 


A a 11 © That 
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12. That theſe Tythes ſhall be paid 
Quarterly, at Eaſter, Midſummer, Micha). 
* mas and Chriſtmas. 

13. © That any Houſholder, that holds 
an Houſe of 10 3. Rent, or above, ſhall be 
* acquir of his Offerings; but his Wife, Chil. 
 *qdren and Setvants, ſnall pay 2 d. yearly for 
their four Offering days receiving at Eaſt. 

14. That if any Houſe of 10 3. Rent or 
© above, ſhall be let by parcels under 10, 
Rent, then che Owner, if he live in any 
part of the Houſe, or the chief Tenant, ſhal 
© pay the Tythe after the rate as the ſame 
© Houſe was accuſtomably letten before ſuch 
© divilion, and the Subtenants, that hold leh 
than 107. per ann. without fraud or covin, 
* ſhall pay 2 d. yearly for their Offerings. 
15. That no Tythe ſhall be paid for any co 
Gardens belonging to any Manſion- houſe, {Wen 
* and which are held for pleaſure; but if ſuch : 
Garden contain half an Acre of Ground Nea 
© or more, and ſhall make any yearly profit Wl cu 
© by Sale, then the ſame to be paid for,ac- Wd 
* cording to the rate aboveſaid. 
16, This Act is not to extend to the 
* Houſes of Noblemen or Noblewomen, 
 * whilſt they are kept in their own hands, 
and not let for Rent, and we formerly paid 
nno Tythe, ſo long as the ſame continue un. 
© letten, nor to the Halls of any Craft or 
Companies ſo long as the ſame are unlet- 
aten, and in times paſt paid no Tythes. 
17. That Sheds, Stables, Cellars, Timber. 
yards and Tenter- yards, which never were 
* parcel of, or belonging to any Dwelling- 
*houſs, and Which have not been uſed to 


" Pay 


hap. 25. Oi Law of Cythes. 
pay Tythes, ſhall be acquit of the payment 
of Tythes, as hath been accuſtomed. 


olds 18. © Bur if by Cuſtom any leſſer Rate 
| be have been paid than the Rate of 2 f. and 
bil. 0 4. in the pound, then the accuſtomed 
for Rate only to be paid. | 


19: The Lord Mayor of the City of 
London,by the Advice of Council, is autho- 


0;. {ized by che ſaid Act, to hear and determine 
any WY all differences ariſing upon thisDecree,and 
hall N give Coſts according to the intent thereof. 


20. © That if the Mayor do not make an 
end of ſuch differences within two Months 
after complaint; or if any perſon find him- 
ſelf aggrieved by his Decree,then the Lord 
Chancellor, within three Months after 
complaine to him made, ſhall make an 
end of the differences with coſts, &c. 


uch WW 21, © That if Rents fall by reaſon of de- 
und WF cay, or burning, to leſs than they were ac- 
oft Ml cuſtomably letten, That then the Tythes 
ac- during ſuch Term, ſhall be paid accor- 


ding to the Rent reſerved, 

This is a ſhort abſtract of chat great De- 

tee, which I have inſerced here for the uſes 

f the Clergy of that City: I ſhall only 

dd ſome other Reſolutions upon this De- 

tee, and conclude this Chapter. 
In a Cafe, between Dr. Meadbouſe and Noy 130. 
Ir. Taylor, it was refolved, Trac Suits for re f, 
[ythes upon this Decree ſhould be before L 7" 5 ane 
he Mayor in Writing, and not by Parol. j,ymined. 
2. That a Reſervation by a Leſſor tor 

fe upon a Leaſe by him made for years, 

all not bind him in Reverſion to pay 


ythes according to that rate. 
Aa 3 3. & 


MS 
1 
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Cro. El. 276. 


More 912. 


Verſ. Scuda- 


more. 

5 Jac, C. B. 
Cro, Jac. 6. 
613. 


Infra 3 82. 


this Decree. 


payment of Tythes within the City ant 


accordingly. But if upon new Fines le 
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3. A Rent for half a year, and after ſo 
another half year, is a yearly Rent within 


It hath been reſolved, that Abby-Lang; 
within the City of London and the Liber. 
ties thereof, are not free?d from the paymen 
of Tythes within the Statute of 31 H. 
becauſe the Statute and Decree for the 


Liberties of London was made after the 
Statute of 31 H. 8. and their Privileges us 
not reſerved. | | 

It hath been reſolved, that if the Ren 
be continued as they were at the time d 
the making of the Statute, though upq 
new Fines, that the Tythes ſhall be pail 


Rent be reſerved, it ſhall pay Tythes «1 
did before. 
And if no Rent be reſerved, nor Fins 
paid; the Parſon ſhall have his Tythz 
according to the Rent at the time of th 
Decree. 3 
But if a Houſe have always been hel 
by the Owners, and no Rent paid, it ſhi 
pay no Tythes within the Decree. 
The Decree was inrolled 5 Martz }: 
H. 8. although the Inrolment cannot be 
wound. 

And it was reſolved, that if the Mayo 
of London ſhall make any Decree again 
Law, a Prohibition lies; for che expolitio 
of all Acts of Parliament belongs to tii 
Judges of the Common Law. 


Ani 
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U. And it hath been reſolved, that chough Dr. Burgets 


rior Houſe in London ſtand void without any 47/0» of 
thinenant at all, that yet notwithſtanding oO 

ſhall anſwer Tythes to the Parſon. —— 
* And it hath been reſolved, that if any 4 Cr. l. per 
Abel. 


uit be brought in the Eccleſiaſtical Court. Henden. 
any other Court than is directed by the 2 Iaſt. 660. . J 
4, a Prohibition lies. 
Laftly, Where the Decree ſays (where 
Rent is reſerved by reaſon of any Fine 
Income paid before-hand) that is put 
ly for Example ; for if no Rent be re- 
rved for this, or any other cauſe or con- 
2 it is within the meaning of this 
lauſe. 
But if any Tythe in London be due by Littl.Rep. 102, 
ſtom, they may be ſued for in the Ex- 
equer, notwithitanding the Statute. 
And it was held by the Court of Exche- Hardres 116. 
er, That that Court has Juriſdiction for 
ythes in London upon this Statute, becauſe 
re is no negative reſtrictive words in 
Stamm 8 | | 
[ cannot tell by what improvidence I An AR of Par. | 
ſt, in all my former Editions of this liament for ſa 
ok, taking notice of an Act of Parlia- 3 1 qual 
nt made in the 22h and 23") of King yiviner a 
arles the Second, for the better Settle: the Churches 
nt of the Maintainance of the Parſons, that were 
ars and Curates in the Pariſhes of the burnt in Len- 
ty of London, burnt by the late dread- © 
Fire there, which is a Law very necel: 
y to be known, by which it is Enacted, 
it the annual certain Tythes of all and eve- 
Pariſh and Pariſhes within the ſaid City 
ondon, and the Liberties thereof, wheſe 

Aa 3 Churches * „ 


ment 
Hs 
r the 
ane 
* the 
85 ard 


Ren 
ne < 
upon 
paid 
$ le 
$451 


* Fins 
ytha 
of the 


1 hel 
it ſhi 


01/8 
not be 
Mayo 
gain 


o ſitio 
to ili 
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cCburebes bave been demoliſhed or in part cn 


vertu of an Aft of this preſent Parliament, 


f Thibes, 


Of Sr. Mary Aldermanbury 150 00( 


f hallows the Leſs 
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ſumed by the late Fire, and which Pariſh, | 


tituled, An Additional Act tor the Rebuil; 
ing the City of London, Uniting of Parige 
and Re- building of the Cathedral and p: 
rochial Churches within the City of 1, 
den, remain and continue ſingle as here: 
fore they were or are by the ſaid Act An 
nexed or United into one Pariſh reſpeQiy 
ly, ſhall be as follows, that is to ſay, 7] 
annual certain Tythes or Sums of Money in | 


„ 

Of the Pariſb of Alhallows 
Lombard-ſtreet > ITO oO 
Of St. Bartholomew Exchange 100 oo 
Of St. Bridget alias Brides 120 o 
Of St. Bennet Finck 1co oo: 
Of St. Michael Crooked-lane 100 00. 
Of St. Chriſtoper— 120 0 
Of Sr. Dionis Back-church 120 oo 
Of Sr. Dunſtan in the Eaſt 200 00( 
Of Se. James Garlick-hithe 100 oO0 
Of St. Michael Cornhil 140 00 
VSt. Michael Baſſiſhaw 132 110 
Of St. Margaret Lothbury Ion oof 


Of Sr. Martin Ludgate 160 O0 
Of St. Peter Cornhil 110 oO 
Of St. Stephen Coleman. ſtreet 1 10 o 
Of St. Sepulchre f 200 oo 
Of Alhallows Bred-ſtreet aud ) 40 60 
St. John Evangeliſt * 


Of Alhallows the Great, and Al- d 200 00 


= | | | . 8. d. 
of St. Alban Woodſtreet and 3. 
2 Olave Silver- ſtreet 170 O0 5 
of St. Ann and Agnes, and 
S John Zachary 48! 652 
of St. Auguſtine and St. Faith 172 oo © 
ff Se. Andrew Wardrobe and? 40 o 
St. Ann Black- Friars 1 * 
We St. Antholin and St. John N 120 O0 0 
T1 __ | G burch 2 
St. Bennet Grace- church? 
9 for St, Leonard 1 C Tp WY 
'S: Bennet Pauls-Wharf an 1 
g St. Peters Pauls-Wharf 00 RN 
co Of Chriſt-church and St. Leo- N 200 o 1 
oo MI nard Foſter- lane 
oo St. Edmond the King and 180 O0 _ 
* Me 8 B 
%S. George Botolph lane? 

2 and St. Botolph 2 1 Ru SK 
. Lawrence Jury an 
_ 2 3 1 $ ns Ke 

St. Magnus and St. Marga- 
= rets New Fiſh-ſtreet 3 185 
15. Michael Royal and |, 40 00 © 
oo St. Martin Vintry 
o Wf Sr. Matthew — 1 80 0 
oon St. Peter Cheap 1 
S. Margaret Pattens and 7 2 
EY 72 Gabriel —— - C720 wed 
7 St. Mary at Hill and St. An- 
E EE 3 8 AY 
St. Mary Woolnoth «as 
NF. Mary Woolchurch e 
HS. Clement Eaſtcheap and 8 140 00 0 
F. Martins Orgars 


AS 4 


07 


360 


y x | . 8. 0. 
Of St. Mary Abchurch and _ a 
St. Lawrence Pountny 120 00 0 
Of St. Mary Aldermary and 
St Thomas Apoſtles 7 150 090 


F St. Mildred Poultr ad} 170 
St. Mary Cole-churc vg 


St. Nicholas Olives 
F Sr. Olive Jewry and 4 1 


Of S. Swithin and St. Mary Q 14, Go 


falten to all intents and purpoſes zo be th 
Il, * 337 TY I . 
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Of St. Mary le Bow, St. Pan-) 
cras Soper-lane, and Alhal- 200 000 
lows Hony- lane 


Of St. Michael Wood-ſtreet @ 1 fe 
and St. Mary Staining c . 


Of St. Mildred Bred-ſtreet and & , hy 004 d 

St. Margaret Moſes 20 7 
Of St. Michael Queenhith and N 160 0 
Trinity = UL 


Of St. Magdalen Old Fiſh- zl 
ſtreet — St. Gregory 1 8 
Of St. Mary Sommerſet and 3 110 00 
St. Mary Mounthaw = 15 
Of St. Nicholas Coleabby and 7 1 30 000 71 


Martin Ironmonger-lane - 
Of St. Stephen Walbrook and 
St. Bennet Sherehogg 


TOO OO 


Bathaw | tie 

Of Sr. Vedaſt alias Foſters and 160 o 
St. Michael Quern - me 
3 * ev 
Which reſpective Sums of Money to be paid (pt 
lieu of Tythes within the ſaid reſpect ive Pi fa 
Yiſhes and aſſeſt as berein after i directed, u 
he and continue to be eſteemed, deemed an 6 
e 


.n 
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s. d., reſpective certain annual maintainance (over 
and above Glebes and Perquiſites, Gifts and Be- 
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0 o queſts to the reſpoctiwe Parſon Vicar and Curate 


of any Pariſh for the time being, or to bs or 
0 of their reſpective Succeſſors, or to other perſons 
for bis or their uſe ) of the ſaid reſpective 
Parſons, Vicars and Curates, who ſhall be le- 
gally inſtituted, inducted and admitted into 
the reſpective Pariſhes aforeſaid. | 
And that the ſaid ſeveral Sums of Money 
Fr Tythes may be more equally aſſeſſed upon the 
©© "ol {evera! Houſes, Buildings, and all other Here- 
a ditaments whatſoever, within all the ſaid re- 
1 pective Pariſhes. Be it Enacted, &c. That 


60 0 the ſaid Pariſhes lie, and bus and _ Deputy 


By whom and 

how the ſaid 
Aſſeſſment | 
ſhall be made, 


the Alderman of ſuch reſpective Ward or 
Wards within the ſaid City, wherein any of 


and Deputies , and the Common- Council. Men 


of ſuch reſpective Ward or Wards, with the 


riſhioners of ſuch reſpectiue Pariſh wherein the 
Maintainance aforeſaid i reſpectively to be aſc. 
ſeft, to be nominated by ſuch reſpective Alder- 


Church-wardens and one or more of the Pa- 


00 nan, Deputy, Common-Council-Men and Church- 
oo verdens, or any five of them, whereof the Al- 
Lerman or bis Deputy to be one, ſhall at ſome 

*, Wl co venient and ſeaſonable time before the ten- 
tieth day of May, in the year of our Lord One 

o ouſand ſix hundred ſeventy one, aſſemble and 
meet together in ſome convenient place within 

every of the reſpective Pariſhes , in ſuch re- 

paid lf ſpective Ward wherein the maimainance afore- 
ve hi 0 1 to be aſſeſſed, and they or the major part 
, (ff of them ſo aſſembled, ſhall proportiomably aſſeſs 
4 an en all Houſes, Shops, Warehouſes and 


be t Cellars, Wharfi, Keys, Cranes , Materbouſes 


(which 


tt 
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© (which Waterbouſes ſhall pay in their reſpectix 
Pariſhes where they ſtand and not el — 
and Tofts of groundſ remaining unbuilt )and al 
other Hereditaments whatſoever (except Parſa 
wage and Vicarage Houſes ) the whole reſpective 
Sum by this Act appointed, or ſo much of it a 
more than what each Impropriator c by th; 
AF enjoyned 9 to allow in the m| 
equal way that the ſaid Aſſeſſors,according to ibe 
beſt of their Lal ments can make it, which ſaid 
Aſſeſſments ſhall be made aud finiſhed before thi 
24" day of July then next enſuing. 
And be it farther Enatted by the Autboriy 
aforeſaid, That if any variance or doubt ſhal 
* to ariſe about any Sum [0 aſſeſt as afir: 
| ſaid, or that any Pariſhioner or Pariſhioner, 
How unequal j Owner or Owners of any Houſe, Shop, Ware. 
Aﬀeſiments uſe or Cellar, Wharf, Key, Crane, Materboiſe, 
—_— re Toft of Ground or other Hereditament, within 
any of the ſaid Pariſhes, ſhall find bimſelf « 
' themſelves aggrieved by the aſſeſſing of any Sum 
or Sums of Money in manner and form aforeſaid, 
that then upon complaint made by the Party u 
Parties agrie ved, to the Lord Mayor or Court 
of Aldermen of the ſaid City, within fourteen 
days after notice given to the Party or Parties 
aſſeſt, of ſuch aſſeſſment made, to the ſaid Lord 
Mayor and Court of Aldermen, ſummoning as 
well the Party or Parties aggrie ved as the Alder- 
man and ſuch other as — the ſaid aſſeſſment, 
ſhall hear and determine the [ame in a ſummar) 
way, and the Fudgment by them given ſhall be 
final, and without Appeal. 
The Aſſeſſment provided that any afſe/[ment or rate to be 
may be review- 


'; made or laid by virtue of this Act, ſhall and 
_ laid map in all or any of the Pariſhes yon - 
ike 
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like manner be reviewed or altered or laid again 
within three months after the twenty fourth 
day of June, 1674. according to the aforeſaid 
ales, and any ſuch aſſeſſment or rate ſhall or 
may be again reviewed or veaſſeſt within three 
months after the twenty fourth day of June, 
in the year of our Lord, 1681. And that all 
and every ſuch new aſſeſſment and rate ſhell be 
liable to the like _— as aforeſaid, and ſhall 
be collected, levied and paid ar any other aſſelſ- 
ment or rate mentioned inthis Act may or oug bt 


to be . | 
And if the ſaid Alderman, Deputy .Common- How unequal 
Council. mo and Pariſhioner or Pariſhioners .o Aleſſment 


appointed as aforeſaid, ſhall,afrer ſummons and Hull be relle. 
— — that bebalf iam to them, by the 3 — 


Lord Mayor and Court of Alder mes, or the In- Mayor and 
cumbent or Incumbents of any of the ſaid re. Court of Alder- 
ſpective Pariſh or Pariſhes,refuſe aud neglect to en. 

meet and make ſuch aſſeſſments, as aforeſaid, 

then it ſhall and may be lawful to and for ſuch 

perſon and perſons as ſhall be thereunto anthuri. 

zed and required by the ſaid Lord Mayor and 

Court of Aldermen to make ſuch aſſeſſment as by 

the ſaid Aldermen, Deputy, Common-Council- 

men, Churchwardens, Pariſhioner or Pariſhio- 

ys aforeſaid, ſhould or ought to have been 

made. 
And be it farther Enacted, &c. That the 2 be 
ſaid Aſſeſſors within ten days after ſuch aſſeſ]- —_ —_— 
ment made, and the reſpective Appeals (if any the AT. 
be) determined, ſhall make three Tranſcripts ments, and how 
thereof in Parchment, containing the reſpedtive to be diſpoſcd, 
Sums to be payable or appointed to be paid out of 

all and every the Premiſſes within ſuch re- 

ſpective Pariſh, and ſubſcribe the ſame under 


their 
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Where and to 
whom the ſaid 
Monies aſſeſt 
ſhall be paid. 


morial thereof, and another of the ſaid Tray. 


Veſtry of ſuc 
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| their Handi, within twenty days after (uch 


ubſcription, as afore/aid, one of the [aid Tray. 
2 — be returned to the Lord Mayor of 
tbe City of London, to be kept and preſer ved 
by the ſaid Lord Mayor, in and amongſt the 
Records of the ſaid City, for a perpetual Me. 


cripts ſhall be returned into the Regiſtry , 
fer Biſhop of London, to be — . T 
ſerved as aforeſaid, and the other of the ſail 
Tranſcripts _ remain and be kept in the 

7 reſpective Pariſh, for a perpetua] 
Memorial, as aforeſaid. | 

And for the ſurer and better payment of the 
ſaid reſpective Sums of Money, (0 to be aſſeſſed 
and taxed towards the raiſing of the [aid main- 


tainance 7 their e Parſons, Vicars and 


| Curates of the (uid re / pective Pariſhes, as afore 


ſaid. Be it Enatted, &c. That all and ever) 
ſuch reſpective Sum and Sums of Money, (0 to 
be feed and taxed as aforeſaid, towards tht 
raiſing of the ſaid maintainance of the ſaid r. 
ſpective Parſons, Vicars and Curates of the = 


roſpecti ve Pariſhes, ſhall be paid to the ſaid re- 


—— Parſons, Vicars and Curates and their 
ucceſſors reſpetiively, at the four moſt} uſual 
Feaſts, (that is to ſay) at the Annunciation 


| of the bleſſed Virgin Mary, the Nativity of 


St. John Baptiſt, the Feaf of St. Michael 
the Archangel, and the Nativity of our bleſſed 


Saviour, or within fourteen days after each of 


the Feaſts aforeſaid, by equal payments; the 


reſpective payments thereof to begin and com- 
mence only 2 


cumbent or Incumbents of ſuch reſpective Pa- 
riſh ſhall begin to Officiate or Preach as m_ 
| bent 


om ſuch time and times as the In. 
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hent or Parſon in the reſpecti ve Church belong - 
: ing to ſuch reſpective Pariſh, or in ſome other 
convenient place or places in ſuch reſpect ive 
__ or Pariſhes, to be nominated or appoin- 
J 


1 ted by the Lord Biſhop of London for the time 
being, or by the Archbiſhop of Canterbury in 
f any place within his Peculiars. 7 

And in any Pariſh or Pariſhes where any What Impro- 
F Impropriations be, be it enacted, &c. That all Priators e 
60 and every the Impropriator or Impropriators of my Charg an 
* any of the ſaid Pariſhes, ſhall pay and alls 
what really and bona fide they have uſed, 
;, nd ought to pay and ſatuſy to the reſpective 
F Incumbent of ſuch reſpective Pariſh, at an 
time "ge the late Fire, and the [ame (hall be 


14 Wl cfcermed and compured as part of the Main. 
„ finance of ſuch Incumbent ; notwithſtanding 
this Act, or any Clauſe, or Matter, or Thin 

ery | E 
y 0 be & fart Hed, &c. That if a 

And be it farther enacted, &c. That if any The Sums af. 
- of the Inhabitants in any 7 "the reſpective Par Ceſſed how — 
15 iſh or Pariſhes as aforeſaid, (ball, or do refuſe recovered upon 
„ „ e to pay to the reſpective Incumbent, refaſal, O. 
ei 8 


aforeſaid, of any of the * Pariſhes, any 
Sum or Sums of Money to bim reſpectively pay- 
able, or appointed to be paid by this Att, or 


of %%, Part eres to the true intent 
ac] N meaning of this Act, ( being lawfully 
ſed demanded at the Houſe or Houſes, Wharf, Key, 
; of Crane, Cellar, or «ther Premiſes whereout the 


ame is payable) that then it ſhall and may be 
lawful to and for the Lord Mayor of the City 
In. London for the time being, upon Oath to 
| ve made before bim of ſuch 2 fal or neg- 
ect, to give and grant out Warrants for the 
Dfficer or Perſon appointed to colledt the ſame, 

| | with 
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ſtreſs and ſale of the Goods of t 


Goods over and above the ſaid arrear of th, 


What remedy 
if the Lord 
Mayor or 
Court of Al- 
dermen negle1 
or refuſe to do 
their Duties. 


more of the Barons of his Majeſty's Court of 


or their reſpective Hands and Seals, to do 


meaning of this preſent A, might or ought t0 


err aſſiſtance of a Conſtable in the day 


| pointe 
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time, to lewy the ſame Tythe or Sums of Mz. 
ney ſo due, and in arrear and unpaid, by di. 
Party oy 
Parties ſo refuſing or neglecting to pay,reſtorin 
to the Owner or Owners the overplus of 15 


ſaid Monies ſo due and unpaid, and the ria. 
ſonable * of making ſuch Diſtreſs which 
be is to dedutt out of the Monies raiſed by ſal, 
of ſuch Goods. | 

Provided always, &c. That in caſe th; 
Lord Mayor or Court of Aldermen ſhall refuſe 
or neglect to execute any of the reſpectid: 
powers to them by this Act granted, or to per. 
form all and every ſuch thing related eitber 
to the aſſeſſing or levying of the reſpectiue 
Sums aforeſaid, as they are by this Act authi- 
rized and required to perform, that then it 
ſhall and may be lawful for the ſaid Lurd 
Chancellor, or Lord Keeper of the great Seal 
of England for the time being, or any two or 


Exchequer, by Warrant or Warrants under bar 

and 
perform what the ſard Lord Mayor and Cour 
of Aldermen, according to the true intent er 


have done, and by ſuch Warrant either to in. 
power any perſon or perſons to make the rt 
ſpective Aſſ-ſſments as aforeſaid,or to aut borixt I wi 
the reſpective Officers or perſon or perſons a- alu 
1 to collect the Sum: 3 lewy t » 
ſame by diſtreſs and ſale of the Goods of an)Werar 
perſon or perſons that ſhall refuſe or neglect to 
pay the ſame in manner and form * 
I rovide 


provided always, & That where any of Where one of 
the Pariſbes within the ſaid City, have ſince the the Incumbents 
late Fire, by Death or otherwiſe, become va- bong _ 
cant, the ſurviving or remaining Incumbent of — 9 
tbe other Pariſh thereto united, or therewith © 
Laon ſolidated, ſball have and enjoy and have 

like remedy to recover the Tythes bereby ſetled 
obe paid, as if be had been actually preſented, 
admitted, inſtituted and indutted ints both the 
aid Pariſhes ſince the Union and Conſolidation 
hereof. - | 
Provided, That no Court or Fudge Eccleſi. Theſe Aer. 
tical or Temporal, ſhall hold Plea off or * — — 
ny the Sum or Sums of Money due and owing, ſued for in any 
7 to be paid by virtue of this Act, or any part her Court. 
lereof other than the perſons hereby authorized 
bave Cognizance thereof: Nor ſhall it be 
roful to or for any Parſon, Vicar, Curate or 
cumbent to convent or ſue any perſon or per- 
nt aſſeſt as aforeſaid, and refuſing or neg- 
Ging to pay the ſame in any Court or Courts, 
before any Fudge or Fudges,other than what 
t autborized and appointed by this Aﬀ for 


-t of bearing and determining of the ſame in 

r bs ener aforeſaid. 

4nd ¶ Provided always, That it ſhall and may be The Warden 
Court ful 30 and for the Warden and Minor Ca. and Minor Ca- 
at or Ws of St. Pauls Church London, Parſon and nons of S.Pauls 
rbt to Hoprietors of the Rectory of the Pariſh of 10 Joy the 
to in · Gregory aforeſaid, to receive and enjoy all * 2 

e re. Ntbes, Oblarions and Duties, ariſing or growing © * 


wit hin the ſaid Pariſh in as large and bene- 
ns a- manner as formerly they have or law- 
vy tb might hawe done, any thing therein to the 
f am W'rary notwithſtanding. 


14 CHAP. 
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The Twenty fixth Chapter fſhews, in whij 
Court the Right of Tythes is detery;. 
nable, and how, and in what many 

to be recovered ; and in what Caſs 


Prohibitions are uſually granted, and 
how proſecuted and defended. 


2 luſt. 66 1. HAT Tythes were anciently deter. 
496. . minable in the County and Hundre 
Seld. Hiſt do. Courts, is aſſerted both by Sir Edwal 
— Coke and Mr. Selden: And the fame yer 
peears by the Laws of King Erhel/tan long 
| _— Jani de before the Conqueſt ; and Mr. Selin 
ET Se r of Opinion, that the Biſhops Conſiſts 
| 410,411, here in England was not ſetled till the tinq 
of William the Conqueror, who by hi 
Seld. 414, Charter commands, Ut nullus Epiſcopus v 
Archidiaconus de legibus Epiſcopalibus ampli 

in Hundredo placita teneant, nec cauſam qu 

ad regimen animarum pertinet ad judicium | 
cularium bominum adducant , ſed quicunq 
ſecundum leges Epiſcopales de quacunque can 

vel culpa interpellatus fuerit, ad locum, qu 

ad hoc Epiſcopus elegerit & nominaverit, 
niat, ibique de cauſa ſua reſpondeat, &. 1 
' ſecundum Hudret, ſed ſecundum Canones fi 
Leges Epiſcopales rectum Deo & Epiſcopo | 
faciat, And cloſes thus, Hoc etiam defeni 

ut null:s Laicus homo de legibus, quæ ad En 

2 RIS copum pertinent ſe intromittat; vet notwit 
Geld. 414. Kc. ſtanding, as Mr. Selden obſerves, mm 
| ; | (ual 
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diction of Tythes was not ſo ſetled in the | 
Biſhop and Eccleſiaſtical Courts, but there | 
were Suits for Tythes as well in the Tem- | : 
poral as Eccleſiaſtical Courts, whereof he 
ives ſome Inſtances. And amongſt the, ,. _ 
aus of King H. i. I find this Clauſe, Si Leg. H. cri: 
quis rectam decimam ſuperteneat, vadat præ · Lamb. i8 2. 
wſtus Regis & Epiſcopi & terre domini cum 
weebytero, & ingratis auferant ; & Ecileſiæ 
«i pertinebit, reddant, & nonam partem re- 
inquant ei qui decimam dare noluerit. 
But the Law hath been now long ſetled 
hat the Eccleſiaſtical Courts have in. ſome 
aſes the power to determine the Right 
ff Tythes, and in all Caſes to hold Plea 
or the Subſtraction and witholding of 
Tythes, and confirmed by ſeveral Acts of 
parliaments - - | | 


bat 
Mi. 
wer 
.aſes 
an 


eter. 
red 
[ward 
dap 

long 


ſtr To the firſt, If a diſpute happen be- 3s H.6.30. 
tin ween two Parſons , to which of them — — 
y hi he Tythes belong, whether to the one by here gh. * 


arochial Right, or the other as a Portion rieual Cour: . 


mw elonging to his Rectory by preſcription, ay determine 
* nd both Parſons claim by Preſentation de Right of 


nder the ſame Title, ſo that the Right of %.. 
atronage comes not in diſpute, the Right 
f cheſe Tythes ſhall be determined in 
he Eccleſiaſtical Court, and no Prohibi- 
jon or Indicavit ſhall hinder ic; and this 


ium | 
icungi 
e Cal 
„ qui 
it, 4 


„ e. in the Eccleſiaſtical Court is called a 3 
ei ET, 2218.21. 
ones U Jon PR 0 „%% 1 K 8 1 4 \ 5 H. 5. 40. 
6000 And this Juriſdiction is {o peculiar and 1. H.. 15.4 b. 
defenWnoxed to the Spiritual Courts, That if Where the lm. 
Me one Parſon ſhould bring an Action of h Corrs | 
etui reſpaßs at the Common Law againſt the _ . 


ther Parſon, for the taking or carr ying ther 
r away © 
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away Corn or other things ſet out for 
Tythe, the Defendant may by way of plez 
ſhew, That the Goods in queſtion were 
'Tythes ſer forth and ſevered from the nine 
parts, and that he is Parſon of Dale, ang 
that he and all his Predeceſſors time out of 
mind have had theſe Tythes as a Portion 
which belonged to his Church, and that 
the Plaintiff being Rector of the Pariſh 
where they grew, claims them as his 


Tythes , and demand judgment, if the h 5 
King's Court will hold Plea ; by ſuch Ply 4 | 
the King's Court ſhall be ouſted of Juri. bur 
diction: But if the diſpute in ſuch Action of! 


fall out in pleading to be about the bound; 
of the Pariſhes, then the King's Courts ſhal 
not be ouſted of Juriſdiction. 

And ſo it is, if the queſtion be between 
the Farmer, Baily or Servant, of the ons 
Parſon, and the Farmer, Baily, &c. of the 
other, or the other Parſon himſelf; in ſuch 
Caſes, though the diſpute does appear to 
be concerning the Rightof Tythes between 
the Parſons, yet the Court ſhall not be 
ouſted of the Juriſdiction becauſe they ate 

not both Clergy-men. 

haut in all theſe Caſes where the Rigi 
of Tythes is in diſpute between one Pat 
| fon and another, in whoſe Names ſoeve 
the Suit is in the Spiritual Court, I per 
ceive no Prohibition lies, if both Parſons 
come in by the ſame Title of Patronage 
ſo that the Right of Patronage came no 
in diſpute. 


Ani "We. 


» 


nl. 
tion 
Ind; 
[hall 


een 
one 
the 


ſuch 
1 to 


t be 
/ are 


Yee 


per 


nage 
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And I take the Law to be the ſame 4e E. las. 
where the Queſtion ariſes between the 35 15:39. — 
parſon who is Patron, and the Vicar, — | 
Whether Tythes belong to the Parſon or Welt. 2. C. 3. 
Vicar. 

But where the Right of Tythes i is con · Circumſpecle 
rroverted between two Clergy-men which 12 Arti- 
come into their Churches by ſeveral Pa- an Cle, e. 
trons, there in that caſe the Spiritual Court 
hath not Juriſdiction to determine the right 
df the Tythes, if they amount to Me fourth here che Spi- 
part of the yearly value of the Church ; 7:«al ct 
but the Title is to be determined by W rit 7 _—_ 7 
of Right of Advowſon of Tythes, as ſhall e Hebes. 9 
be ſhewed more at large, when 1 ſhall 
come to ſhew in what Caſes. the right of 
Tythes is determinable in the King s Court. 

But in that Caſe, if the Tythes in queſtion 

do not amount to the fourth part of the | 
yearly value of the Church, the Eccleſia- p. N. B. 27 E 
Itical Court may determine the Tight in 

2 Spoliation. 

But it ſhould ſeem that if they claim both 7 
by one Patron there, though the whole | = 

Tythes come in debate, the Title ſhall be ö 
letermined in the Spiritual Court by a Suit 
in the nature of a Spoliation. _ | 

But the Juriſdiction of the Ecclefi aſtical Spiritual Jurif. <. i 

ourts to hold Plea for the ſubtraction and diction confir- 

ich-holding of Tythes, as the ſame hach 4 9 Jeveral 
deen very ancient, ſo it hath been confir- — Parlia- 

ed by ſeveral Acts of Parliament, as [ shall“ 

ew; the firſt of which is that of Circam- By the Sante | 
ig Agatis made in the ninth Year of = circum- | 

1. by which it is Enacted , That, Si Pede ie 1 

lake petat verſus parochianos oblations; & 

I» de- 


AAS = bw. I AE. IE 
R * 
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decimas debitas & conſuetas; wel fi rector petat 
verſus Rectorem de decimis majoribus vel mi. ; 
noribus,dummodo non petatur quarta pars wal. of! 
ris Eccleſie : Item ſi Redtor petat mortuariun MP! 
in partibus ubi mortuarium dari conſuevit . ¶ tiot 
Item {i Prælatus alicujus Eccleſiæ vel adv. Per 
tus petat & Rectore penſionem ſibi debitam, an- 5 
nes bujuſmodi petitiones ſunt faciende in For er 
Eccleſiaſtico, &c. and concludes, In omni}, Cat 
prædidus caſibus babet Fudex Eccleſiaſticus cg 
ne ſcere, Regia prokibitione non obſtante. 
There hath been ſome queſtion made Cor 
whether this were an Act of Parliament o lie 


That it is an 
Act of Parlia- 


dere. 49. Not; but it is proved by Sir Edward Coke, by Y 
Seld. Hitt. ce- many unanſwerable Reaſons, to be an Ad dic 
cim 424 of Pailiament, and ſo agreed by Mr. St. Ty! 
| den, and almoſt all others. . I 
And extends to Secondly, Admitting it to be an AQ the 


a# England. Parliament, it hath been doubted,wheths: 
2 Inſt. 87. jt extended farther than to the Dioceſs of ME"! 
ae Norwich, it ſeeming to be appropriated by 
listen a the penning to that Dioceſs alone; but bo t. 
wics 15.1. the general Opinion of the Learned, it ex 
40.41. tends to all other Dioceſſes, and Norwich 
8 lnſt. 366. js only put by way of Example. 
ov ober vation in And the prudent penning of this Law by dict 
the penning of Our Anceſtors deſerves the Reader's Obſer 1 
it. vation, how careful they were to preſe Pell 
their own Rights, and avoid the incroach-W** 
ments of the Clergy, who were in tho 

days very powerful: For firſt, they would 

not give way to the Canons to deſtroy 

their Cuſtoms and Preſcriptions allowed by 

the Common Law, and therefore give the 

Spiritual Judge juriſdiction of Tythes and 

Oblations (debitas & cenſuet as) only. 

1 . 16 
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2. They would not expoſe their Rights f 
of Patronage to the determination of the 
Spiritual Judge, and therefore this condi- 
tion is annexed, Dummodo non peratur quarta 
pers waloris Eccleſiæ. 

3. Laſtly, They would not ſubject them - 
ſelves to pay Mortuaries according to the 
Canon Law, but «bi dare conſue vit; fo that 
if any Suit were ſued for Tythes, Offerings, 
Mortuaries, not due as well by Cuſtom as 
Common Law,a Prohibition lay and doth 
lie at this dax. 

The ſecond Statute concerning the Juriſ- 
dition of the Spiritual Courts in caſe of 
Tythes, is the Statute of Articuli Cleri, but 
[ ſhall paſs it by here till I come to ſpeak of 
the Writ of Indicavit. | 

The next Statute I meet with that con- 18 E.;. cap.7. 
cerns this matter, is the Statute of 18 E. 3. 
ap. 5. which I ſhall paſs by alſo till I come 
to the determination of the right of Tythes 
by Scire Facias. 

There was another Statute made 1 R. 2. 1 R. z. cap. 13. 
it is cap. I 3. for the Puniſhing of ſuch as in- 
dicted thoſe that ſued in the Spiritual 

ourts for ſubtraction of Tythes, or com- 
felled them to deſiſt by Bonds or otherwiſe; 
but that Law being now become obſolete, 
and beſides my purpoſe, I ſhall proceed to 
he Statute of 27 H. 8. by which it is 
Enacted, 2 | | a 
That every Subject of England, Ireland, 2) H. 8. c. ac. 
ales, Callam, and the Marches of the ſame, 
ſhould according to the Eccleſiaſtical Laws 
& Ordinances of the Church of England, and 
after the laudable Uſages and Cuſtoms of the 
Bb 3 Pa- 


hhauve power to attach, or cauſe to be attach. 
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* Pariſhesor other places where he dwellser N po 
occupies, ſhall yield and pay his Ty thes and ju 
Offerings, and other Duties of holy Church, Wh 
© and that for Subſtraction of ſuch Tythe, Wc 
« &c.may by dueProceſsof the King's Eccle. Ml © 

© fjaſtical Law, convent the perſon, &c. ſoof. h. 

© fending,before his Ordinary or other com- 

*perent Judge, &. having Authority to hear 
land determine the Right of Tythes, &c. And 
© compel the Party offending to do and yied 
© their Duties in that behalf. And in caſe the 
Ordinary, & c. for any Contempt,Contuma, 
Fey, Diſobedience, or other Miſdemeanor o 
© the Party Defendant ſhall make inform. 
«tion to any of the King's moſt Honourable 
Council, or the Juſtices of the Peace of the 
© Shire where the Offender dwells, to aflif 
and aid the Ordinary,&c. and to order and 
reform any ſuch perſon,inany Cauſe before 
© rehearſed,that then he of the King's Coun. 
cil, or ſuch two Juſtices of the Peace, where. 
* of one to be of the Quorum, to whom ſuch 
5 Information or Requeſt ſhall be made, ſhal 


ed the perſon, or, & c. againſt whom ſuch 
Information ſhall be made, and to commit 
the ſame perſons to Ward, there to remain ded 
* without Bail or Mainpriſe until he, &c. ſhal¶ſha 
* have found ſuaſficient Surety to be boundMit ſ 
by Recognizance or otherwiſe, before th: Juri 
*King's Counſellor, or, &. or any other lie Hor 
Counſellors, or Juſtices, & c. to the uſe of the 

King, to give due Obedience to the Proceſ 
dand Proceedinge, Decrees and Sentence 0 
the Eccleſiaſtical Court wherein ſuch Suit, 
Cc. ſhall depend or be. And farther gives 

235 "ITE > 1 C 1 © powe! 
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wer to the ſaid Counſellor, or to two 
ſuſtices of the Peace, whereof one to be of 
the Quorum, to take, receive and record 
ſuch Recognizance and Bonds. 
There is a Proviſo in this Act, that it 
ſhall not extend to London. 
And another Proviſo, that the Party ſued 
may have all legal Defences, Appeals and 
prohibitions. ö I re 
And it is to be obſerved that this Law obſervations 
xtends to all forts of Tythes, mixt and pon this Law. 
perſonal, as well as predial. 
Next he that will have the benefit of this 
aw, muſt ſue for the ſingle Value, and not 
for the double Value upon the Stat. of 2 E.s. 
Thirdly, The Plaintiff in the Eccleſia- 
ſtical Court may proceed upon this Act for 
Contempt, Contumacy or Miſdemeanor, 
as well before as after Sentence. | 
Fourthly, The Security upon this Act 
may as well be by Bond as Recognizance. 
Laſtly, Obſerve the wary penning of this 
At; they muſt pay their Tythes and 
other Church Duties, according to the Ec- 
cleſiaſtical Laws and laudable Cuſtoms and 
Uſages of the place ; next if it be deman- 
ded before whom Suit upon this Statute 
ſhall be made, it is anſwered by the Statute 
it ſelf, it muſt be before ſuch Judge as hath 
the Juriſdiction of the Caule, fo that it creates 
or enlarges no Juriſdiction. 
The next Act of Parliament concerning 3 
ceß this matter is the Statute of 32 H. 8. by 32 8.8.67. 
ce which it is enacted, that all and ſingular per. 
ib /ons, & c. (hall fully, truly and effettually di. 
vide, ſet out, yield or pay all and ſingular 
— B b 4 Tythes 
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Formation, Certificate, or Complaint to they 


\Wiſchorged, or nos chargeable what, Tithe 


Che jÞarſons Counſelloz: Pan II 


Tythes and Offerings, according to the lawfu} } 
Cuſtom and Uſages of the Pariſhes and Place 37 e 
where, &c. and in caſe any Perſon, &c. 1M 44 
detain or withhold any of the ſaid Tythe, ;, any 
Offerings, or any part or parcel thereof, that the, ill fr 
| the perſon Lay, or, &c. ſhall or may convey; il vi; 
tbe perſon, or, &C. before the Ordinary, acc. mgs 
ding to the Ecdlefiaftical' Laws, &. and (il («ch 
proceed to Sentence according to the Proc, il [ic 
and Courſe of the Eccleſiaſtical Laws. ir þ 
And that if any Party appeal againſt tl, Ml by » 
Judges Sentence, be ſhall then aſſeſs the Coin 
¶ bu Suit therein before expended, and ſual in e. 


compel the Appellant to pay the ſaid Coſt; | 
the —— and Cenſurss of the ſa 
Laws, taking Security of. the ' ſaid Panty, Mary 
whom the [aid Coſts ſhall be paid, to repay ih I 1 
ſame, if the Appeal be adjudged againſt bin, Lau 
And if any Perſon 5 Sentence definitine Milian 
given againſt bim, ſhall obſtinately and wilfuly|Mhetc 
refuſe to pay their Tytbes; or the Sum adjudged, 
that then two Juſtices of the Peace, wheref rac 
one ſhall be of the Quorum, ſhal, &c. upon . It to 


made by Writing © by the [aid Eccleſiaſtical 
Judge, &c. cauſe the Party refuſing to be at. No g 
zached and commited to the next Gaol, there ti 
remain till be, &c. have found ſufficient Sur Nan: 
ties to be hound by Recognizance or orlberwiſi fte. 
befors the ſame Juſice to the uſe of the King 

ro perform the ſaid definitive Semence. 
Provided that no Perſon, or, &c. to he ſued coc 
otherwiſe cempelled, to yield, give or pay any 
manner of Tyibes for any Manor, Landi, «cli 
which by the Laws or Statutes of this Realm ari 


Provides 
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Provided that ths AF ſhall not extend, or | 

be expounded to give any Remedy, Cauſe of 

Action or Suit, in the Courts Temporal again 

any Perſon, &C. which ſhall refuſe or deny to 

ſet out his or their Tythes, or which ſhall detain, 

withhold or refuſe to pay bu Tythes or Offer- 


ut 

u. gs, or any parcel thereof : But that in all 
„cl Caſes the perſon or perſons, being Eccleſſa- 
(ical or Lay perſons, baving cauſe 10 demand 


ir have the [aid Tythes or Offering, or there- 


th i vronged or grieved, ſhall take and have 
of Wi their remedy 7 their ſaid Tythes and Offerings 
al in every ſuch Caſe in the Spiritual Courts, ac- 
by i cording to the Ordinance in the former part of 
ad: [aid Act mentioned, and not atherwiſe, 


any thing, &C. | 5 | 
1. It appears by the Preamble of this 05/ervations 
Law, that this Act was particularly de- n 2j, 


tive Whigned for the Relief of Impropriators, who“ e. 
fuly before - this Act were not capacitated to 

ge ue in the Spiritual Courts for the Sub. 

ref fraction of Tythes, and were hard put to 

3 1. ic to find any other Relief. 5 

hen BY 2. Where by the former Act the Party 


or Contumacy, &c. might be compelled 

0 give Security before Sentence, in this 

ale of the Lay Impropriators the Part 

annot be compelled to give Security till 

ſter definitive Sentence. 8 . | 
3. Upon this Law there muſt be two 

ureties at leaſt ; upon the former one ſuf- 


id 07 Iced; 

4. The Security in this, as the former, 
& ay be by Bond or Recognizance. : 
al 5. Whoſoever will have the benefit of 
ben. Wis Act, muſt ſue particularly upon this 
ride g OT Law 
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Law for the ſingle value, and not for the a 
double value upon the Statute of 2 Z.6, 

6. This Law extends, as the former di 
to all manner of Tythes and Offerings, 
F. London is excepted out of this AR, a, 

it was in the former. 
8, This Law only extends to cuſtom 
Tythes, and not for Tythes due by Canon 
and Eccleſiaſtical Laws. 
3 . This Act only extends to ſuch as ſhal 
obſtinately and wilfully refuſe to perform 
the Sentence of the Eccleſiaſtical Judge, 
and for no other Contempt or Neglect. 
10. Laſtly, "This Act reſtrains the Suit 
to the Eccleſiaſtical Court upon this Sta 
tute ; otherwiſe an Action, as ſhould ſeem, 
might have been brought at Common Lay MW ! 
upon this Statute for not ſetting forth, &. Ml /«+ 
of their Tythes, aft 
But divers defects appearing in this Law, ue 
eſpecially to the Lay-Impropriators, they * 
obtained a more effectual Law for their cal 
purpoſe in 2 E.6. by which it is enacted, 4 
st. 2E,6.c13, That if any perſon carry away hs Corn or Hay, il 
or other predial Forbes, before the Tythe thereef WM "4 
be ſet forth, or willingly withdraws bis Tyths Tal. 
of the ſame,&C. that then 75 due proof tbereof day 


U 


made before the Spiritual Fudge, or any other MI” 10 
Fudge to whom heretofore be might have mad b 
complaint, the party ſo carrying away,withdraw din 
ing, letting or topping ſhall pay double the valit I be 
of the Tenth or Tythe ſo taken, loſt, withdrawn M/s 
or carried away, over and beſides the Coſi, fl 
Charges and Expences of the Suit in the ſame, Ty 
the ſame to be recovered before the Eccleſiaſtica dot 
Fudge according to the Eccleſiaſtical = Ca 
: . Sh . ert . 
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There i 4 Proviſo in this Act, that gives — 
occaſion of many Prohibitions to th effect: N 

That no perſon 'ſhall be ſued, or otberwiſe 
compelled to yield, give or pay any manner of 
Tythes for any Manors, Lands, Tenements or 
Hereditam ents, which by the Laws and Sta- 
tutes of this Realm, or by any Privilege or 
Preſcription are mot chargeable with the pay- 
ment F ſuch Tythes, or that be diſcharged by 
any Compoſition real, $1! 

This Paragraph of this Statute as to the and only 
double value, extends only to predialT ythes, ts predial 
as Corn, Hay, Wood, Flax, Hemp, Fruit, 7%. 
it c. but for mixt and perſonal Tythes, there 
a is a Proviſion after in this Act. el 
m, There c alſo another Proviſo in this Statuts Sole Juriſ 
w Wl « in the former, which reſtrains all Suits for diction to the 
vc, Wl ſabtraction of Tythes to be ſued in the — Spiritual! 

aſtical Court, and that it ſhall not be lawful to e 
w, ie any ait h bolder of Tythes, Obwentions, &Cc- 
ey in any ot ber Court; and that if the Eccleſiaſti- 
eir N Judge ſhall give Sentence, no Prohibition or 
„heal depending, and the Party condemned 
70 do not obey the Sentence, that then ſuch Fudges 
f WY ay excommunicate the Party, and if be wil- 
tbe; WR fully ſtand excommunicated by the ſpace of forty 
reof 4% next after Publication thereof, in the Pa- 
ber -C burch of the Place or Pariſh, where the 
ade WF arty excommunicated i dwelling or moſt abi- 
aw. ding, then the Fudge Eccleſiaſtical may certify Excommunis 
alu tbe King in the Chancery, and require Pro- cate capiends 
25 M/s of Excom, capiend. , „ 
on. This Clauſe extends to all manner of 
ame, Tythes, Offerings, &c. but this gives no 
ical double damages for them, as the former 
„. {Cauſe doth for Predial Tythes. 
— eee 
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Obſervations 
upon all the 
Statutes. 


hibitions, which is to this effect, 


The Parſons Counſelloꝛ: Part 3 
There is another Clauſe in this ag, 
that gives ground likewiſe for many Pro. 


That the aforeſaid Clauſe ſhall not exten 


to give any Fudge Eccleſiaſtical Furiſdifin 
to Fa Pl 1 any Matter, Cauſe or Thing o 
repugnant to, or againſt the effect, inten; y yy 
meaning of the Stat. of Weſtm. 2. c. 5. the — 
Stat. of Articuli Cleri, Circumſpecdte Ag. Cat 
tis, Sylva cæduæ, the Treatiſe de Rega wer 
Prohibitione Stat. x E. 3. c. 10. or ay fill \ 
| them, or to bold Plea in any matter, wherey rech 
the King's Court ought to have Furiſdiftionan the 
thing 8 &. . | the 
Note, That by theſe three Statutes be. Me 
fore mentioned, the Juriſdiction of Tythe 0 h 
is confirmed and reſtrained to the Ecclel-,.... 
aſtical Courts. * 
That by the Statute of 27 H. 8. Procel Nute 
for Contempt is given before Sentence. NR 
By that of 32 H.8. Proceſs for Con- nne 
tempt is given after Sentence definitive ra, 
but obſerve the different penning. _ 
And by this laſt Statute a Writ of End 
communicato capiendo is given, if the Pam) Pratt 
continue obſtinate by the ſpace of for hie 
days, after an Excommunication publiſhed, ,, 
againſt him; ſo that a Man would thin nd 


the Recovery of Tythes in the Eccleſaiti 
cal Court as could be imagined; but th 


here were as good Remedies provided for... 


Interruptions that are frequently given by 
Prohibitions, as ſhall be ſhewed hereafter in 
due place, very much fruſtrate the effe&il 
of the Proceedings in thoſe Courts, 


And 
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And note, That a Modus decimandi is pro- 2 Inſt. 490. 
perly to be ſued for in the Eccleſiaſtical Noy 1 
Courts ; but if the Preſcription be denied, — e 
it ſhall be tried in a Prohibition. . 
And fo having ſaid ſo much concerning 
the Eccleſiaſtical juriſdiction for the deter- 
mining the right of Tythes, and relief 
zpainſt ſubtraction of Tythes, I ſhall in the 
next place ſhew, in what Courts, in what 
Caſes, and in what Manner, they are de- = 
terminable in the "Temporal Courts. | 
Mr. Selden, in his Hiſtory of Tythes, Selden 422 
reckons up five manner of ways, whereby , 14 Caſe 
the right of Tythes may be determined in ge ae, 
the Temporal Courts. 1. In Prohibitions, and may deter- 
whereby the Spiritual Courts are forbidden mine the Right 
to hold Plea, where matters happen which Y Hebes. 
are only tryable at the King's Court, or 
here thoſe Courts proceed againſt any Sta- 
ute or the Common Law, & c. 2. By Write 
fRight of Advowſon ; whereunto may be 
annexed the Writ of Indicavit. 3. By Scire 
ac. 4. By Proceſs Mandatory to com- 
and the payment of '['ythes. 5. By Suits 
ind Actions upon tne before mentioned 
Statute of 27 H. S. 32 H. 8. and of 2 E. 6. to 
hich may be added the Tryals at Com- 
on Law by Actions of Treſpaſs, Aſſize, &Cc. 
ind the Proceedings directed by the Sta- 
utes 7 and 8 W. 3. c. 6. 10 and 11 V. 3. c. 15. w» 
ind 7 and 8 W. z. c. 34. And of theſe in order. 
And firſt of Prohibitions, which are fre- In what Cos 
ſuently obtained our of the Courts at eſt- Prohibition, 
inter, Courts of great Seſſions in Wales, uſea ro fe 
nd the County Palatines, &c. upon theſe ©" 
rounds following. 


1 Upon | 


Modus deci» 
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Hob. 286. r. Upon a Modus Decimandi, where the 
42. 247'” Defendant in the Spiritual Court ſuggeſts, 
—— wag „ that he and all — whoſe Eſtate he hath 

9. 460b. © in the Lands, ce. in which,ec. have time 
Co. 2.44. Out of mind paid fo much yearly in Mo- 
Dyer 74. p. 49. n2y, Or given ſome other recompence in 
ſatisfaction of all the Tythes ariſing upon 
the Lands, or of all the Tythe Hay or 
Corn, & c. this manner of Tything being 

by Preſcription, which is only and propetly 

triable at Common Law, if pleaded in th: 

Spiritual Court or not pleaded, or allowed 

or not allowed as a good Plea, there is 4 

ground of a Prohibition; and what Pre. 

{criptions and Modus Decimandi are in this 

Cab 6, ies Caſe approved of by the Common Lay, 
beni ef the I Muſt refer the Reader to the proper 

Pariſh. Noy Chapter belore. | | | = 

% 2. If the Bounds of a Pariſh come in dif 

© 7.44, pute, whether the place where the Tythe: 
| 4 1 1 ariſe be in this or that Pariſh, this is a mat- 

Ii e. ter triable by Jury, and cherefore upon: 
Co. El 228. ſuggeſtion of this matter a Prohibition will 

Honaſterylanas be granted, | : 

et f . If Lands be pretended to be diſchar 

Arkin of Sed of Tythes by the Statute of 3 1 U. S0. 
Chancery 43. any other Statute, a Prohibition lies, be, 

Co. Pref, ro Cauſe it properly belongs to the Judges 0 
2 Rep. 1. b. the Common Law to expound all Statutes 
2 356 . Ge. lo if the ſuggeſtion be grounded upon 
1 the Statute of 2 E. 6. for barren ground 
verſ. Rocheſter, GW. | 5 
M 6 Jae. CB. 4. If one ſues in the Spiritual Courts for 


_ 30%. the Tythes of things not Tythable by de 


Sits for thingt : _ k 
vor * lore, or lor the Uychss ol great pho 
* | ADO 


mandi. 


Common Law, for which fee cap. 1 2. be. 


Chap. 26. Oz Lau of Cytbes. 
above twenty Years growth, it is a ground 
for a Prohibition. 


No Tythes ſhall be paid of Hades and Linl. Rep. 13. 
Balks in the common Fields, but ſhall be Supra 239, 
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: privileged by the Corn. 
5. If a Suit be brought in the Spiritual Roll.2.286.f 4, 
Court for the taking and carrying away of For marters at. 


Tythes, after the Tythes are ſet forth and terminable as 

divided from the ninth part by the Pariſhio. Common Law. 

ner, unleſs the Suit be between two Eccle- 3* = #5: 

ſiaſtical Perſons in their proper Rights, a Co. El. 228. 

Prohibition lies, becauſe *tis matter triable 512 

at Common Law. no, 
6. If the Spiritual Court will not admit Roll. 2.302. 

a legal defence, as a Releaſe, an Accord 19. 23,24. 

with ſatisfaction, an Award, Sc. or if the “. 6. 

Spiritual Judge refuſe to admit the Deſen- , 

dant to traverſe the Plaintiff's Title, that — — 

he is not Parſon, Vicar, &c. a Prohibition Ceurrs. 

will be granted ; but if the Defendant in 

the Spiritual Court alledge ſuch matter 

againſt the Plaintiff there, which is pro- 

erly triable in that Court, as Simony, 

Cc. in ſuch caſe no Prohibition will be 

granted. 5 __— | 
7. If the Spiritual Court ſhall diſallow Co El SS. 

he proof of the ſetting forth of the Roll.2. 3009. 

ythes by one Witneſs, Prohibitions have $8.9. 301.4. 


„ | o . . hy q. 14 Is, 
res _ granted. Contra Co 12 65*.* Ideo ls a 
at | | | „ Ketley 87, 
There are many more Caſes wherein Plaus prof 


rohibitions have been granted, but theſe h ome Wits. 
re the moſt frequent, and may ſerve for 
ae talte, And indeed Prohibitions are 
be. anced in all caſes, where they exceed 
e eir Juriſdiction. : 

IE By 
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2 E6Gc. 13. 


The Parkotis CotinſeUoz ; Part Il. 
By the Statute of 2. EG. it 4 Enattd, Thy 


Muſt produce à % Prohibition (hall be granted in matter: | 
Gy of * Tytbes in any of the King's Courts, _ the 
— Party that requires the ſame, bring and deliver 
to ſome of the Court where he prays ſuch Proj. 

bition, a true Copy of the Libel ſubſeribed by 

the Hand of the Party, and the Suggeſtion un. 

der- ritten, aud that if be do not — that 

—, Gupgeſtion by two honeſt ſubſtantial Witneſs, 
Muſt prove the in the ſame Court within fix Months after ti! 


ſuggeſtion ' 


Wood, things feræ nature,ec. this appear 


Prohibition granted and awarded, tben the Par 


1 *. delayed (hall bave a Conſultation without del fo 
; and double Coſts fo be aſſeſſed by the Court ecc 
where the Conſultation 2 ſo granted, to be rin Wl 1 
vered in an Action of Debt, &c. wherzin 1 Mis « 
l. Eſſoin,$C. ſhall be allowed. 

Obſervation This Clauſe of this Statute ſeems to giv Moik 
upon thisClauſe. the Parſon, Vicar, &. a double remedy Ml T 
-< pen ver. where the Suggeſtion is not proved within hy; 
T.s. Car, ro, fix Months, that is, a Conſultation, and {ion 
88 B. R. condly, double Coſts; but in both theſe they f D 
Cockeram are in ſome meaſure fruſtrated in their ex Mem 
ver, — 2 pectations: For as to the firſt, after ſud ny 
. ac. Conſultation a new Prohibition may be Hos 

. obtained; and beſides, there are ſeveil 

| Cro.Car,z08, Caſes wherein the Party cannot or needs not 
2 Inſt,662z. prove his Suggeſtion, notwithſtanding chifWnd 
Statute, as where the Suggeſtion is in thefWhic 
negative, which regularly cannot be pro- 
ved. Secondly, If the Suggeſtion be ground 80 
a laſt 6c ed upon any matter of Law, as in caſe th ble 


Suit be for things not Tythable, greai 


ing in the Libel, a Prohibition lies, and 
there needs no proof of the Suggeſtion. i 


in; 
1 


chap. 26. Ox Law of Cpthes. 387 


If a Suggeſtion contain two matters, and Cobbe verſ. 
F Tue one ought. to be proved within fix Hunt. 5 Jae. 
be Months, and the other here, though the 

er Marty fail in proving that part that ought. 

b. Niichin this Law to have been proved, yet 

Jo Conſultation ſhall in this caſe be 

n. Wranted. - - | | NE 

ba: WW A fight Proof will ſerve in. this caſe; as Noy 28. 
no ſay, they have Known it fo, or that com- | 
te Nnon Fame is ſo. 


And if the Suggeſtion be proved before Noy 30,44. 

la, judge within the ſix Months, though not 

un Recorded till after; it ſuffices _ I 2 
gro- If a Man make an inſufficient proof of Littl.Rep, 185. 


is Suggeſtion in a Prohibition, it may be 
upplied at any time during the ſix Months 


ive Mvichin the Statute, 5 | 

edy WW To the ſecond, here is double Coſts to be 

n {Wwarded for want of proving the Sugge- 

1 don, and no Execution given, but an Action 

hey r Debt to recover it; Which is but a bad 

er emedy in this caſe, when the Party ſhall 

ſuc hay recover the Coſts, and have no Coſts 

y deillowed him in the ſecond Suit. 
eral If a Man have a Prohibition, and do not Noy 81. 


rove the Suggeſtion within the fix Months, 
nd the Detendant takes iſſue upon it, 
hich is found againſt him, in this caſe —_ 
he Defendant ſhall have no Colts, 7 
So upon the whole matter here is a plau- 
ble Clauſe in an Act of Parliament, and 
Rte benefie-bY it $5, 4 _— 
It is 20 be obſered that ſome Prohibitions in what cafe 
Ire in themſelves peremptory, as where %“, 
here is a Suit in the Spiritual Court fon fot es. 
hings not Tythable, and appearing ſo in 
ww 
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the Libel, in which caſes a Conſultation ed 
| ſhall never be granted: And ſo it is, if thy 
Sult be for carrying away Tythes aſter they MW << 
are ſet forth, unleſs it be between Clergy. Ml da 
men in their own rights: And fo it is where th 
the matter is determinable at Common Ml nm; 
3 Law, and the ſame appearing in the do 


Libel. 0 
here ex poſt But where a Modus decimandi, a Cuſlon th 
fadlo. of not Tything, a privilege within the Su wi 


| tute of 31 HF. 8. for Abby-Lands, and nM ge! 
| 1 ſuch other caſes, where the Suggeſtion h co: 

N upon matter of fact, which ; m; 
oubtful to the Couit, thoſe Prohibition; Ml by 
| are not peremptory till the matter of Ha as 


be tryed and found true by Verdict. Pre 

More 919“ And note, That the Reverſioner my the 
have a Prohibition upon a Suit againſt haf 

Tenant. 2 ful, 


But it is a queſtion whether two that ande- 
ſued ſeverally in the Spiritual Court may be tor 


upon the ſame Modus joyned in a Probi Att 
—· „ tio! 
Hetley 147. The manner of Proceeding in the ob as 


taining, proſecuting and defending of Pro: 

TOES | hibitions, is in this manner. | 
How to proſe=. = The Party that is ſued in the Spiritual 
* — defend Court, and deſires a Prohibition, moves th 
140;017108*, Court, and for the moſt part makes his Sag 
geſtion ore tenus at Bar: If the Suggeſtionb 
ſuch upon which a Prohibition cannot b 
denied, the Court uſually gives rule, Tha 
the Party {hall at a certain day come t 
ſhew cauſe why a Prohibition ſhould not 
granted, and that in the interim Proceed 
ings in the Spiritual Court ſhould be * 


* 0 
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ed. Upon ſerving this Rule in due time, 


o and Oach made of it, if the Plaintiff in 


ey che Spiritual Court do not appear at the 


day, and ſhew good cauſe to the contrary, 
8 A Prohibition is awarded, and the wc 


on made peremptory ; but it the Court be 
he MW doubtſul, whether the matter be ſuffielent 
to ground a Prohibition or no, then, or at 


on the Prayer of the Defendant , the Court 


NR will order the Plaintiff to draw up his Sug- 
| in MY geſtion into form, and then the Court will 
1 1 conſider of the matter, or the Defendant 


\ i may demur to it, and the matter argued 


on; by Learned Counſel, and then the Court, 
fa as they ſee cauſe, will either award the 


Prohibition, or diſcharge the Rule, But if 


may Ml the matter ſuggeſted be a good ground for 
th a Prohibition, but is in it felt falſe or doubt- 

ful, the Defendant in the Prohibition may 
t an demand a Declaration of the Plaintiff; Ar- 
torney, which is grounded upon a ſuppoled 
Attachment, for not obeying the Prohibi- 
tion ; to which the Defendant may plead 
as Counſel ſhall adviſe him, and Travei ſe, 
and put in iſſue thie matter of the ſaid Sug- 
geſtion, or ſuch other matter as Counſel 
ſhall adviſe, which is to be tryed by a Jury 
of the Country; if it paſs wich the Plain- 
tif, then is the Prohibition become pe- 
remptory ; but if the Verdict pals for the 
Defendant regularly, a Conſultation is 
awarded, that is, a Writ directed to the 
Judge of the Spiritual Court, authorizing 
him to proceed, notwithſtanding the Pro- 
hibition. 1 


Cen 1 


— —— 
—— — - *¹ > p_ 


| had after cow. is once duly granted upon a Prohibition 


388 The Parſons Counkelloz: part Il. 
Littl Rep 367. If a Man be ſued in the Spiritual Court 
for the Tythes of Wood, Herbage, c. and 

aà Prohibition granted becauſe the Wood 


was burnt inthe Houſe, or the Cattle bred I 

for the Plough or Payl, the Defendant may . F 

plead, that the Wood or Cattel were ſol, “ N 

and Traverſe the Suggeſtion, ret 

Hetiey 147. Jt has been made a Queſtion, Whether ; % 
two that are ſued ſeverally in the Spiritul 7 

Court, may joyn in a Prohibition upon the pro 


ſame Modus. 
St. 5o E.3.c.,, Now by a Statute made in the 50 E.; 
on a Froh it is Enacted, That where a Conſultation 

ien may be 
ſultat ion. made to the judge of Holy Church, that 
the ſame Judge may proceed in the Caul; 
by virtue of the ſame Conſultation, no. 
withſtanding any other Prohibition there. 
upon to be delivered; Provided alway 
that the matter in the Libel of the fail 
Cauſe be not ingroſſed, inlarged, or other Mund 
wile changed, | 

Jones 231, But this Statute has been ſeveral time 
ee held to extend to ſuch Cauſes only where 
Mp1 159. Conſultations are judicially granted upon 
examination of the Cauſe, and not wher 
they paſs of courſe, as for want of proof of: 
More 917 Suggeſtion,or upon Nonſuit for want of pro- 
ſecution, or where the firſt was granted for 
want of a Copy of the Libel, or ſuch like. 
Co. 5. 68. Sometimes the Court grants a Conſults 
eee tion ſub modo, as where the matter of the 
ub m Libel is in the disjunctive, and as to one 
part the Court has Juriſdiction, and to th: 
other not, there the Court may grant 2 
Conſultation as to that part that the — 
tua 


| 
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tual Court has Juriſdiction of, and let the | 
Prohibition ſtand as to the other. 

Or a Conſultation may be granted, ſo Sommers verſ. 
that the Spiritual Court allow ſuch plea, $7 R. Bulkley, 
of ſuch proof. — n. 

Note, That the ſix Months for the proof * 5 


* 0 « 179. 
of the Suggeſtion is according to the Kalen- ths the ji 
aar, and not 28 days to the Month. Months taprove 


And note, in the Caſes before put, the © $4890» #5 
Prohibition ſhall be general, and the Con- Cg gg n 
lultation ſpecial, ud, &c. „ 

And it is taken for a Rule in Sir Henry where no Cen. 
Hobart's Reports, that if a Prohibition be ſultation jhall 
faulty, yet the Defendant ſhell never have be granted up- 


't BY: Conſultation, if it appear to the Court! C 
: hat the Suit in the Eecleſiaſtical Court '% vgn. 


as not well — Hiob. g ee 
And therefore where one ſued for the byer 171, 
ythe Corn of ſixty Acres of Land, and the p. 56 
ffendant ſuggeſted it was barren ground, 

ind paid no Tythe, and pray'd and had a 
Prohibition, and the Jury found that thirty 

\cre of it were ſo, and that the other 

hirty were barren, but had paid Tythe 

ool and Lamb, and a Conſultation de- 

ied, becauſe it appeared the Plaintift had 

ocauſe to ſue for Tythe Corn. 

So if one lay a Modus for the whole Noy 28. 
Town, and prove it for himſelf only, no * 


rl onſultation ſhall be granted. 
the So in a Prohibition it was ſuggeſtzd,that More 911. 


he Parſon had 20 Acres of Land, and 10 Auſten veil. 
\cres of Wood in diſcharge of all Tythes, Figot. Cro. L. 
nd the proof was, that he had 20 Acres of 735 
and only, and a Conſultation denied, be- 
auſe it appeared he had no cauſe of Suit. 

Cc 3 Re- 
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Prohibition d. Regularly a Prohibition ought not to be * 
granted aſter Sentence, unleſs it appear the | 
Sentence were obtained in the Vacation, f © 


ter Sentence, 
Hob. 97. 
Noy 90. 
Winch. 8. 
Cre. El. 595. 
Hob. 67. 


After Conſul 
tation. 


be granted, notwithſtanding tne aſorefalt 


ä Hob. 28 6. 


Hoghs 245. 
Hill. 11 Jac, 
C. B, | 
Baidum verſ. 

| Gerry. 


The vertue and 
vices of Prohi- 


bitiqus, 


of theſe later times they are grown ve! 
grievous to the Clergy, being too 
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or by ſurprize, fo that the Party had not h 
time to pray it ſooner, or upon matter ati. 0 
ſing aſter the Sentence, and the granting or 0 
not granting reſts much in the diſcretion 0 
of the Court. 0 
And ſo ſometimes upon new matter ar. e 
ſing,after a Conſultation a Prohibition may * 


Statute of 50 E. 3. as where the Spiritul 
Court after Conſultation proceeds to try 
matter determinable only at Law, or | he 
after a Conſultation the Spiritual Couit 
will make an unjuſt Decree as to award 
treble damages: And fo in all cafes if tie N + 
Spiritual Judge will proceed illegally, and 
againſt the Common Law, after Confultz Jud 


tion a new Prohibition may thereupon ' 


obtained, but not upon any matter alledged the 
in the Libel. Stat 

Prohibitions of themſelves are excellenM 
things, where they are uſed upon juſt, le 
gal and true grounds; and have often our 
avoided the Ulurparions of the Popes andi ſom 
Spiritual Courts: But by the Corruption... 


granted upon feigned and untrue Sug! 
ſtions, which ir is impoſſible the Judg: 
ſhould foreſee without the Spirit of Pic 
pheſy. And I think I may preſume to ſaj 
That where one was granted before Que: 
Elixabeths time, there have been a hundr 
granted in this laſt Age, and they ate 
pls * 
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very great delay and charge to the Clergy, 
and it were well, in my poor judgment, 
de it the Reverend Judges would think ot 
", Wl ome way to reſtrain them, or to make 
ot BY them pay well for their delay, by making 
the Plaintiff enter into Recognizance to 
or ¶ pay ſuch Coſts, as the Court out of which 
on I they iſſue, ſhould Award, in caſe they 
MW hould not prove their Suggeſtion in conve- 
n. nienc time, or ſome ſuch other courſe as 
they in their great wiſdom ſhall think juſt 
al WY and meet. | IK 

wal And ſo having done with the firſt man- 
iy ner of determining the right of Tythes at 
i me Common Law, I ſhall proceed to the 
ut Bl cond, which is by Writ of Right of Ad- 
yowſon,to which likewiſe belongs the Writ 
of Indicavit, which in it ſelf is no other but 
and a meer Prohibition to the Eccleſiaſtical 
utt-B judge; and ficſt of the Indicavie. 

There have been ſome Opinions, That indicavit a: 
the Writ of Indica vit is grounded upon the Common Law. 
Statute of Circumſpecte Agatis and Articul; 

Cleri, cap. 2+ But ir is very clear this Writ 
lay at Common Law; and it appears in 
our Books, That it was the Opinion of 
ſome Learned Judges that it lay in all caſes 
where the right of Patronage might come 
in diſpute, and of this Opinion Sir Edward 
Coke ſeems to be. | 

And Bracton, a Learned judge, who wrote 38 H 6. 20.3. 
in the time of H. 3. hath the very Writ in per Moile. 
his Book, which was long before the Sta- A * 
rates above · mentioned; and he ſaith, that 1 10. 144 
this Writ lies, Si contentio fuerit inter Rectores Lay for anz 
de aliquibus decim; que eſtimari poſſunt 1yiher. 

5 5 555 uſque 


% 
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© © Briftonl.s. ſ que ad quarram, quintam vel ſextam parten 1 
| c. 4. 402. b. advocationi. Et ultra quam partem non ex. dot! 
weft tenditur probibitio, prout ſibi videtur. ti 


But whatſoever the Common Law wa Wr 
| it was now ſetled by the Statute of Circun. the 
Areticuli Cleri ſpecte Agatis, and Articuli Cleri, cap.2. That hav 
6 2 unleſs at leaſt the Tythes in demand be of 7 
| the fourth part of the value of the Church, this 
this Writ lieth not: The Statute of Artiaui MI Chi 
Cleri, c.1. is, Si fit contentio de jure decimarun MI the 
originem babens de jure Patronatus, & earun Ml thit 
dem decimarum quantitas aſcendat ad quartan ¶ of t 
partem bonorum Eccleſia, locum babeat Regia ing 
probibitio, that is to ſay, a Writ of Ini / 
| env. „ 5 N 

a Inſt. 49 1... And this Writ lies, as hath been faid, IM ſerv 
Whers the In- where one Parſon demands 'Tythes againſt {MW Col 
licavit lie. another Parſon to the fourth part of the fue 
| value of the Church or more, which comes 
7 into their Churches by ſeveral Patrons; fo: 
114 if the lncumbents come in both by one Pa. 
tron, the Right of the Advowſon cannot 
come in queſtion, and by conſequence this 

Writ lies no. | | 
Suppoſe there be a Parſon with a Vick: 
rage endowed, whereof the Parſon is Px 
tron ; and a Suit be for Tythes belonging 
to the Parſon, to the value of a fourth part 
of the Parſonage, but not to a fourth par. 
_ of the Parſonage and Vicarage : It ſhould 
ſeem in this caſe,though the Vicarage were 
derived out of the Parſonage, and may 
again be re- united to that, nevertheleſs by 
reaſon of the ſeveral Patrons an Indicavi 
will lie in this Caſe: ;ͤ;C ee tt 


8 5 = 


An 
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And it is to be obſerved, that this Writ F. N. B. 45. b 
. WM goth not lie before Libel, nor after defini- 12 © 4-13. 
tive Sentence ; for the Party that prays this —_— 

WW Writ, muſt ſhew a Copy of the Libel in 
che Court of Chancery before he can 
t have it. 5 | 7 1 
G&ͤnAnd though the Law be reſtrained at 2 lnſt. 364. 
„mis day to a fourth part of the value of the 77% form of 
; MW Church, where before it was at large. Yer _ e nor 
the form of the Writ remains, and if the 3 — | 
thing in demand be under the fourth part . 5 
of the value, it muſt be ſhewed in Plead- 1 
ing by the other ſide. 5 

And this Writ lies as well for Offerings F. N. B. g b. 
as for Tythes; when ſuch Writs is ſued and Lie of offen. 
ſerved, and the proceeding in the Spiritual“ 

Court ſtopt, then the Plaintiff there is to 
ſue his Writ of Right of Advowſon, of ſuch 

a portion of Tythes as the Caſe requires; 

and this is given by the Statute of Weſtm. 2. 
cap. 5. in theſes Words, Er cum per breve Weſtm. 2. c.5. 

de Indicavit impeditur Rector alicuj us Eccle- 

ie ad petendas decimas in vicina parochia. 

habeat Patronus Rectori ſic impedito bre ve ad 
ca- ¶ petendam ad vocationem decimarum petitarum : 
Pa WI But this muſt be intended where the Patron 
ng has the Fee ſimple of the Advowſon. And By whom. 
art WI the Indica vit is to be brought in the name F-N.B.45.b 
an of the Patron and his Clerk againſt the 2 were the 
uid other Incumbent, that ſues in the Eccle- e i 
ere Ml ſiaſtical Court and his Patron; but the jrcumberr. 
nay Wl Writ of Right of Advowſon is to be ſued 12 E. 4. 13. b. 
by by the one Patron againſt the other, and 
vi the Patron demandant ſhall alledge Ex- 

blees taken by his Incumbent of great and 
[mall Tythes. 7 


But 
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F. N B. o b. But if the Patron againſt whom the - 
The relief of e- Jicavit is ſued, be but Tenant in Tail, Te- ö 
nant in Tail, nant for Life or Years, then he cannot Ri. 


Pur veyances, OT a a 
| TT” | maintain a Writ of Right, but muſt de. tio 


2 luſt. 364. mand and appear to a Declaration upon 1 

| an Attachment, and plead his Title, which Ml 

muſt be proceeded in, as in other Prohihj. ha 

tions; and when the Title of the Patro. P 

nage is determined at the Common Lay, > 

be Proceeding then the Cauſe muſt be remitted to the Ec. — 
remitted. cleſiaſtical Court, where Sentence muſt he Hi 
given according as the Law has determined - 


the Right, and this appears by the Form 
Regiſt. 36a. of the Indicevit, which is ſpecial, Vobs pre. , 
3340's cipimus ne placitum illud teneatis, donec dj. 


cuſſum fuerit in Curia noſtra ad quem illorun bet 
pertineat ejuſdem Eccleſia ad vocatio. 40 

And there is a note in the Regiſter, that Ml ©: 
this Writ lies of a Vicarage, Prebend, 67e 

| alis ſimilibus as well as of a ReQory : And a 
F.N.B, zo c. the Form of the Writ is thus; Præcipe A”. 
JIuod reddat B. ad vocationem decimarum quart 5 a 


partis vel medietatis Eccleſia, &c. 
But theſe Writs , as well as other rea Cl 
Actions, are grown obſolete and ſeldom 7 
put in practice, and therefore thus much 


ſhall ſuffice of the nature and proceeding l K 
in them. 5 7 
Seive fais. The third manner of proceeding for th 
18 k. 3. c.. determining the Right of Tythes at Com 


mon Law was by Seire facias, which wa 
grounded either upon Letters Patens, Fine 
da 188. 4... Ir other judicial Records, of which Mr. 5% 
eim, 4 39, Ge. den inſtances ſeveral Precedents; but th 


Co. 2 Inſt. 640, manner of Trial being taken away by tht a 
n Stat, of 18 E. 3. c. J. I ſhall ſay no more - l — 


| 7 m_ in ſuch manner and form as hath 


„gb ro have been paid, and that no perſon 
Weenceforch ſhould take or carry away 
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The fourth ſort of determining the it, Manda. 


Right of Tythes at Common Law, men- % 
tioned by Mr. Selden, is Wrics Mandatory, 
commanding the payment thereof, where- 

of he gives ſome few Inſtances ; but theſe 
having never been frequent, and for long 
time diſcontinued and grown out of uſe, 

| will not trouble the Reader with them, 


but refer the curious Reader to Mr. Selden's Seld 444 &. 


Hiſtory of Tythes, and proceed to the fifth 
manner of determining the Right of Tythes 
at the Common Law, which is grounded 
upon the late Statutes. 

For the Statute of 27 H. 8 there hath 
been ſufficient ſaid already; for that of 
32 H. S. that concerns the Temporal Juriſ- 
dition, I ſhall leave it till the laſt, and 
proceed to ſhew what Authority is given 
to the Temporal Courts by the Statute of 


2 E. 6. cap. 1 3. being the firſt Law that ever 2 E.s. 01g. 


gave the Temporal Courts Juriſdiction for 
the Parſon againſt the Pariſhioners for ſub- 
traction of Tyihes, in which there is a 
Clauie to this effect. 

And it is enacted by that Statute, after 
it has confirmed the former Statutes of 


27 H.8. c.20. and 32 H. 8. c. 7. That e Der) Treble value. 


of the King's Subjects ſhould from thenceforth 
truly and juſtly without fraud or guile ſet 
tut, yield and pay all manner of their predial 
Tythes in their proper kinds, as they ariſe 


been of Right yielded and paid within forty 
ears next before, &c. or of Right or Cuſtom 


#ch or 


like 
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to bave been paid in the place or places titbab 
H the ſame, before he hath juſtly divided a. 


2 Inſt. 65 or. 


Jo taken and carried away. 


a Man at a ſtand what the meaning of the 


Exchequer, in an Information by the Queens 


_ poſſeſſed. Since which reſolution Actions 


this Statute, but being ſo long before it 
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like Tythes, which had been yielded or paid Il 4 
within the ſaid forty years, or of right ought 


ſet forth for the Tythes thereof, the tenth pay; 
of the ſame, or otherwiſe agreed for the ſane 
Tythes with the Parſon, &c. ander the pain f 
the forfeiture of the treble value of the Tythe 


This Clauſe being compared with the 
former Clauſe, almoſt penned in the ſame 
words for the double value, would make 


Parliament was ; and it was forty years 
(when almoſt all that were at the making 
of this Act were dead) before it was found 
out, that an Action of Debt lay upon this 
Clauſe at Common Law for the treble 
damages; to wit, Paſch. 29. Eliz. in the 


Attorney againſt one Wood for the treble 
valve, as forfeited tothe Queen. In which 
Caſe it was reſolved, That an Action of 
Debt lay at the Common Law for the tre- 
ble damage, for not ſetting forth of Tythes 
for whereſoever an Act of Parliament gives 
a Forfeiture againſt him, that doth dil 
polleſs,&c. the Owner of his Property, a 
here hedoth of his Tythes, there the For: oa 
feiture is given to the Party grieved or di- 


of Debt have been frequently brought in 
all the Courts of Weſtminſter, by Parſons, 
Vicars, Proprietors, Owners and Farmen 
of Tythes, as well Lay as Spiritual upon 


Was 
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was found out, that an Action lay at Com- 
mon Law upon this Statute, the Plaintiffs in 
the recital of the Statute alledged it to be 


s in truth the Parliament begun the Firſt Rep. 241: 
of E.6. and was held by Prorogation the 

fourth of February, 2 E. 6. And this being 
diſcovered by an Action between Oliver 

and Colier, P. 6 Fac. B. R. brought upon this 
Statute, wherein the Statute was miſrecited 


: as aforeſaid, and exception taken to it in 

* arreſt of Judgment, the Court upon good 1 Brownl.100. 
* adviſement over. ruled the Exception by 3 
M {reaſon of the multitude of Preſidents, and 2 ps. 
ay affrmed the Rule, That multitudo erran- 5 
be tium parit errors Patrocinium. Vide Har- 


bs re 243. 1 

de Now conſidering that this is become a 

very frequent Action in uſe, I conceive it 

will not be improper to the preſent Occa- 
10n, to communicate to the Reader what I 
ave obſerved and learned in this kind of 
\tions, not only concerning the For ms 
df Declarations, Pleadings, Verdicts and 
judgments, but likewiſe what Evidence is 
eceſſary upon the general Iſſues of ac 
ulpa, and nil debet, for the Plaintiff and 
Detendant : And in the firſt Cafe conſider 


* n what Caſes, and by whom, and againſt 

di. hom this Action may be brought. 
tions If two be Joynt-Tenants, and they ture 121˙˙ 
he in nter and occupy joyntly, the Action mult 122 
ſons e brought againſt them joyntly; but if 8 whom vd 


ne only enter and occupy, the Action 95% whom 

wſt be brought againſt him that only i le n 
. 8 8 | | ONLY this Statute. 

ecupies alone. „„ 

Was | | \ | Netd, 


made the fourth of February, 2 E. 6. where- waſhingeons 
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Syderf.8 8.181. 


\ 
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Nota, That the Action lies by Execu. tu 


tors, but not againſt Executors. 8 


But if there be two Tenants in Com. Ml 0: 


mon, and one of them ſets out his Tythe, Ml wi 


| Noy 3. 


Noy 136. 

I Brown, 86. 

Velvert. 63. 
Cro. Jac. 88. 
More 912. 


The Form of the In an Action brought upon this Statut, 


Declaration. 

Pellet verſ. 

Henworth P. 
1657. B. R. 


Cro. Car.] 24. 


Plaintiffs Term was ended, and yet hel 


More 91 1. 


bſe, though the Plaintiff have the Forl: 


and the other carries it all away, there the 


Action ſhall be brought againſt him, that N of 


carries it all away alone. * 

If the Parſon have two parts of the 
Tyche, and the Vicar a third part, and 
one Man farms all, he may ſue for all in 
one Action.. | 

If the Husband and Wife in the Right 
of the Wife be intituled to 'Tythes, they 
ſhall joyn in this Action, becauſe the dz. 
mage is to ſurvive : But a Parſon and: 
Vicar cannot joyn, but if they joyn in: 
Leaſe to a third perſon, their Farmer maj 
ſue for all in one Action; bur in the fir 
Caſe, I fee no reaſon but that the Hiſ. 
band may bring the Action alone, and (o 
I have known it often done. 


the Severance was alledged before dam 
ſowing, and Exception taken aſter Ver 
dict 9; the Exception was diſallowed Plai, 
becauſe the ſhewing of the ſowing was ge 
perfluous, and fo aided by the Verdict. 

The taking was alledged alter thi 


good. itle 
M. 2 and 41 Elix. A Judgment wi al 
arreſted, becauſe the Suit was brought -McRt 


reſpondendum tam Domino Regi quam par 
but this Caſe I very much doubt, for bein 
againſt a Statute Law it is a Contempt fin 


fuls 
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ture, as upon the Statute of Heu and Cry, 

Ge. and I take the Caſe inter Luvered and Hetley 121. 
Owen, IA. 4. Fac. C. B. for the better Law, 
where it was held good. 


of 2. E. 6. a Parſon ſued for Tythe in a fo- 
reign Pariſh, without ſhewing how he was 
intituled to them, which was moved in 


il Ml Arreſt of Judgment after Verdict, notwith- 
in ſtanding it was held good. Another Ex- 
ception was, That he had not alledged that - 
zu the Defendant was Subdit. Domini Reg, Vid. Cro, Jac, 
ey but likewiſe over. ruled, becauſe he was al- 324. 
da jedged to be an Occupier of Lands. 
i Upon an Action brought by two upon cro. EI. 176. 


ini chis Statute, who made their Title by a 

nay{MW Leaſe from a Patentz8 of the King, and 

fit Exception was taken, becauſe they did not 

Hul hew che Patent, but diſſallowed. 1. Be- 

cauſe the Letters Patents did not belong to 

the Plaintiffs. 2. Becauſe the Plaintiffs 

did not demand the Tythes themſelves, but 

damages for a Tort ; another Exception 

was taken to the Declaration, becauſe the 

Plaintiff alledged the Defendant did not 

; Free with them, and did not ſay, or either 

them, but held good by Intendment. 

And it hath been adjudged, That in this 2 Bull. 65, 

Action, the Plaintiff needs not to ſhew his 22, 183; 

tle 1 but it is enough for him e 3 

0 allege that he is Proprietor, Farmer or Velbert. 63. 
Rector, generally without ſhewing how, Cro. Jac 68. 

And ic hath been held good, though the 351. 

laintiff in his Declaration do not expreſs * Brown. 70, 

he Quantities or Loads of the Corn or Hay ' 

aried away, | 


And 


jn an Action of Debt, upon the Statute Hardres 173. 


40D The Parſons Counſelloz: Part II. 
2 Inſt. 63 And ſo it is, though you do not expreſs 
in your Declaration the kinds of the Grain 
| rnd away] 7775 REIT TE” 
Coke werſ, Where a Man alledged 5 that he Was 
Smith, II. . Farmer of all the Tythe-Corn ariſing, &.. 
Cur-1-10-587. upon ſixty Acres of Land in D. and did not 
B. K. per Latch. aſſedge which they wert in certain, and 
yet allowed for good. 2. The Plaintif I bee 
alledged the Defendants Occupiers, but did 
not ſay,whether joyntly or in common, and 
yet held good. 3. The Plaintiff had al. 
ledged no time of the carrying away, but 
having alledged no time of the ſeverance, 
and the carrying away, coming in with 
a Conjunction copulative, it was held well 
enough. %% ͤ 4 

Cro Jac. 324. In an Action brought upon this Statute, 
2 Bulſtr. 144. the Plaintiff averred in his Declaration, 
That he was Subditus dicti Domini Regs, 
having recited the Statute, and it was held 
naught, becauſe it muſt neceſſarily be in- 

tended E. &. and not of the preſent King. 
Pleas in ths In an Action upon this Statute the D.. 
Action. fendant pleaded a Recovery in the Eccle. 
Porter wa ſiaſtical Court; but it was held no good 
=: pr BR Plea at Common Law ; but I conceive it 
en Le would be a good Evidence upon nil debe 
pleaded, otherwiſe the Pariſnioner were in 
an ill Condition „ 
Wortley ver. In this Action non culp and non debet have 
 Empringham. been both held good ies, but it is no 
54 El BR. good Plea to plead, that the Plaintiff ſowed 
* "ga the Corn, and fold it to the Defendant, 
Co. jac 361. Dea iſe this matter will not excuſe the pa) 
More 91. ment of Tythes. 


New 


3 2 * 
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Now having brought the Cauſe to iſſue 
upon nil debet or non culp. we will ſh:w in 
the next place, what will be good and ma- 
terial Evidence, as well for the Plaintiff 
as Defendant. 3 1 
Firſt, If the Plaintiff be a Parſon, Vi- What Evident, 
car, or other Eccleftaſtick, and have not“ "ſary in 
been ſome conſiderable time in poſſeſſion _ — 
of his Living, in which I have not obſer. F de. 
ved any conſtant Rule amongſt the Judges 
in their practice, but ten years quiet poſ- OY 606 
ſeſſion for the moſt part is allowed by 5 
the Judges for an Evidence of the Plain- 
ifs Title, unleſs ſome material Objection 
be made againſt it to draw it into que- 
ſtion; but if the Plaintiſf have been put 
for ſome ſhort time in poſſeſſion, or the 
poſſeſſion litigious, then the Judges uſi- 
ally put the Plaintiff co prove his Inſti- 
tution and Induction ; and now he muſt 
prove, that he was in Epiſcopal Orders 
at the time of his Inſtitution, other- 
) wiſe his Inſtitution is void. By the late 
Act of Uniformity he muſt produce 2 


” Certificate under the Hand and Seal 

of the Biſhop, Cc. that inſtituted him, —_ | 

„% (nat he ſubſcribed the Declaration men- - | 

ein oned in the Act of Uniformity, and EF 

I {ouſt prove he ſubſcribed the fame in | 
the preſence of the Biſhop, or, & c. and | 

ave 


he muſt prove, that within two Months 
ater he was Induced, upon ſome Sun- 3 10 
day or Lord's Day during Divine Service, 10 
he read the thirty nine Articles of Reli- - 
zion in the Pariſh-Church into which 3 
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he was InduQted, and that he did declarg 
his unfeigned aſſent and conſent to all 
things therein contained; and he muſt 
likewiſe prove, that within two Month 
after actual poſſeſſion of his Living, he 
read Morning and Evening Prayer in his 
Church upon ſome Lord's day, and open. 
ly and publickly before the Congregation 
—— his aſſent and conſent « the uſe 
of all things therein, contained und pre. 
ſcribed in theſe worde; IA. B. 4 here d. 
clare my wnſeigned aſſent and conſont to al 
and ever) thing contained and preſcribed in 
and by the ook, Intituled, The Book of Con. 
mon Prayer and Adminiſtration of the Sacra. 
ments, and other Rites and Ceremonies „/ by 
| Church, according to the uſe of the Church if 
England; together with the Fſalter or P[aln; 
of David, pointed as they are to be ſung or ſail 
in Churches ; and the form and manner of 
Making, or Ordaining and Conſecrating Bi 
ſhops, Prieſts and Deacons. 
The Pai fon, Vicar, &c. having thus made 
himſelf a Title, muſt proceed to prove the 
taking and carrying away the Corn, Hay, 
c. and the value; and, if need be, that 
the Land lies within the Pariſh, &c. but this 
the Judges put them to prove firſt of al 
commonly. | Ek | 
But if the Plaintiff be a Farmer or P.. 
tentee under the Crown he muſt prone 
His Title; but if he have been any con- 
ſiderable time in poſſeſſion, and the Tit: 
not controverted, the Judges ſeldom pu 
| the Plaintiff to ſhew any more Title - 
| ) 
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cChap. 26. O; Lab of @Tythes, 


nis bare poſſeſſion and enjoy ment, and that 
others pay him Tythes. 

And ſo having ſhewed what is neceſ- 
ſary the Plaintiff ſhould be prepared to 
0 rove, I will proceed to ſhew what de- 
— the Defendant may make, 


» The Defendant upon the general iſſue of Ex parte de. 
Not guilty,cc. may prove that he duly ſer no 
e forth his Tythes; but if he afterwards car» 14 


+ ried them away, it will not ſerve his turn; 
. ſo if he fell his Corn privately to another, 
al WM and after he has ſold it privately, cuts and 


carries it away, the Adtion lies againſt the 2 laſt. 649. 


ml firſt Owner; the ſame Law is, where the 
1. Owner of the Land privately ſell his Corn 
eto another who privately cuts and carries 
it away. 28 


Ims If there be ewo Farmers ſue, and the De- More 919. 


fendant pleads nil debet, and upon the tryal 
drove an agreement with one of them, this 
B. J ſhall bind his Companion. 1 
And the Deſendant may prove that ano- 
ade ther has a better Title to whom he has paid 
the bis Tythes, or compounded with him for 
lau them. RS 
that Or that he may prove, that the Parſon 
this came in by Simony, or any other matter 
fal that makes his Preſentation, Inſtitution or 
Induction void, or any other defect in not 
reading the Articles, &c. — 

Or he may prove, that he ſet forth his 
Tythes, and a Stranger carried them away; 
or may give in evidence, a Leaſe or 
Grant from the Plaintiff himſelf, or to any 
other to whom he can make a good Ti- 


The Parſons Counſelloz ; part Il. 
tle, but ſuch Leaſes and Grants muſt be 
in Writing, unleſs for one Year only, 5 
the Owner of the Land, which hath been 
held good by way of retainer, 
Verdifl, The Jury, if they find for the Pliintif, 
; are to find how much of the Debt deman- 
ded by the Declaration is due to the 
Plaintiff, which they are to do by trebling 
the value of the Tythe ſubtracted, where. 
in they are uſually aſſiſted by the Court. 
Judgment. The Judgment is always given for th; 
Debt found by the Jury without Coſts, be. 
cauſe this Action is grounded upon a penil 
Law, where no Action lay at Common. 
More 915. Law , neither ſhall the Defendant have 
any Coſts if the Verdict paſs for him: Bu 
if the Jury ſhould upon the Tryal give 
Cro. Jac- 361, Coſt and Damage, the Plaintiff may fe. 
56 „%½ leaſe them and take his Judgment : But if 
Judgment be given for the Plaintiff in an 
Action brought upon this Statute by Niki 
dlicit, non ſum informatus, or Demurrer, the 
Plaintiff ſhall have Judgment for the 
whole Debt demanded by his Declaration Hure 
And if an Action upon this Statute be Co 
brought againſt two or more, and Verdi id 

only paſs againſt one, or part of the De 
Stiles 317), fſendants, the Plaintiff ſhall have Jude V 
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4 ment againſt thoſe againſt whom the 14 
Verdict paſſes, though the others be a0, Hue. 

| quitted. 1 ox To grar 

Noi. Note, That this Statute, as to the trebe I. 


value and double value, extends only to 
Predial Tythes and not to Perſonal, mix ern 
or other Church- Duties. re 


The ock 
wg 


Chap. 26. Fin Law of Cythes. 


h 
- The Chancery likewiſe by Engliſh Bill Savil 69. 
en Hnolds Plea of Tythes, as may be made out | 
by many Precedents, | I * 
ff The Exchequer likewiſe by Engliſh Bill Juriſdifion of ll 
n. {holds Plea for a ſingle value, ſor ſubtraction % Tuchegner. 1 
ne of all manner of Tythes, Ohlations, &. ” li 
ng of which great uſe hath been made ſince | 
re- Ihe late Wars; and there they decree the 1 
t. Mingle value with coſts, and the ſuture pay- * 
the ment, which is of great advantage to the = 
be. plaintiffs, and theſe Suits are not interrup- [ | 
nil ted with Prohibitions; but theſe Suits are i 
on. Noten very coſtly too: For if a Modes deci- ll. 
ave NMPuandi, or the bounds of the Pariſh come = 
Bu n queſtion, and the proof not very clear, [ 
zue Mikey are frequently ſent to Tryals at Law, Cl 
te. Mvbich gives delay and increaſes the charges | I 
it if Nrery much. This Juriſdicton, I take it, is ſ 
an Wuuch fortified ſince Tenths and Firſt fruits bd 
Nil were annexed ta the Crown : But Suits of int 
the his nature were rarely brought in this 10 
the Court before the War: However, there 6 
tion We ſome ancient Books prove, that this j 
e be Court on the Law ſide has aſſumed the Ju- 38 Af. p 20. S | 
rdiaW@illiction of Tythes, but the Reporter re- #4 £:3:43244- | 
De. ports it with a quod mirum. | h 
ude-Wl Where the King's Copy-holder pleaded Lane 39.. j 
the Modus, it muſt be tryed in the Exche- 1 
e ac. Nuer, and for this cauſe a Prohibition was 90 
granted. 8 ki 
rebel It is evident in our Books of Law, that go E.3.20, =_. 
ly he right of Tythes were frequently de. 2 fl. 1. 
mix ermined at Common Law in Actions of 2 H. 5.1). 1 


reſpaſs for taking away of Tythes, unleſs , * 


Tie och Parties were Clergy men; and ſome- 4 Aff pars. | 
D d 3 dine . 


38 E. 3. 8. 
22 E. 4. 24. 


25 H. 8. Br. Ju- 


Adiction 95. 


38 E. 3.5 ˙ 


1 Stat. 32 H. 8. 
cap. 


The Parſons Counſellot:; Part II. 
times Aſſiſes have been brought at Com. 
mon Law for Tythes between Lay. perſons 
And it is held in the 25 H. 8. that where 
the Lord of a Mannor claimed Tythes in 
conſideration of finding a Chaplain at ſuch 
a Chappel, and the Pariſhioners claimed 
them likewiſe upon the ſame conſideration, 
that the right of theſe Tythes being he. 
eween Lay-perſons was tryable at Common 
Law only. 3 
And at this day, if Tythes be once ſet 
forth and divided from the nine parts by 
the Owner of the Corn, and any perſon 
that has not right ro them carries them 
away ; the Suit for this Treſpaſs muſt be in 
the Temporal, and not in the Spiritual; 
And by the Statute of 32 H. 8. it is 
Enacted, That in all cafes where any per- 
ſon, &c. which then had, or then after 
ſhould have any Eſtate of Inheritance, 
Free- hold. & c. in or to any Parſonage, Vi. 


Carage, Portion, Penſion, Tythes, Oblz- 


tions, and which then were, or then aſter 
ſhould be made Temporal, or admitted to 
be, abide and go to, or in Tempral Hand; 
and Lay Uſes, and Profits by the Law, 
c. ſhould then after fortune to be diſlei- 
fed, deforced, wronged, or otherwiſe kept 
or put out from their lawful Inheri. 
trance, Eſtate, Seiſin, Poſſeſſion, Occupa- 
tion, Term, Right or Intereſt, of, in, or 
to the ſame, or, & c. by any other perſon, 
or, Cc. claiming or pretending to have In 


_ tereſt or Title to the ſame, that then, and 
jn every ſuch caſe, & c. the Perſon, cc. f 


(il 


Chap. 26. O; Lau of Cythes. 
diſſeiſed, & c. the Heirs, Wives, Cc. ſhall 
and may have their Remedy in the King's 
Temporal Courts, and other Temporal 
Courts, as the Caſe ſhall require for the 
recovering, &c- ſuch Inheritance, & c. by 
Writs Original of, Quod ei deforceat, præcipe 
qued reddat, Aſſize, &c. as the Caſe ſhall 
require, Oc. So that ſince this Stature the 
Caſe is put out of all doubt, that for ſuch 
Tythes, &c. which are become Lay-fee, 
the Right, Title and Poſſeſſion is become 
determinable at the Common Law ; and 
all manner of real Actions, Ejectments, 
and other perſonal Actions, are brought 
there as the Caſe requires daily. 
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There was a Bill exhibited by a Vicar Hardres 130. 


in the Exchequer, and the Vicar who was 
Plaintiff did not ſhew how the Tythes 
he ſued for became due, whether by Pre- 
ſcription or Indowment, and Exception 
taken to it at the Hearing; but becauſe the 


Defendant had admitted the Plaintiff Vi. 


car, and that the Tythes were due and 
inſiſted upon the payment, the Excep- 
tion was over-ruled, but the Book allows 
it to have been a good Caufe of De- 
murrer, | 


And yet H.15 Car. 2. inter Stone and Lud- Hardres 33 1, 
low ſuch a Bill upon Demurrer was held 3*% 


good. Ideo quare. 


An Engliſh Bill was exhibited in the Hardres 132, 
Exchequer for the Tythe of Houſes in 133. 


London, to have a diſcovery of the im- 
proved Rents, and the Defendant al- 
ledged a Modus, _ Exception taken to 


" > Wt the 
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Hardres 190. 


m on Form, and for that Cauſe was demurred 


Hadres 322, 


verend Clergy, if they had one ready way 
do recover ſingle damages with their Coſts 


and diſcover the Rents; but if he had alledged 


one way to fhift for her ſelf when the 


Che Patſons Counſelloz: Part l. 
the Anſwer becauſe the Defendant did not 
diſcover the Rents, but the Court held that 
the Modus being alledged by way of Anſwer, 
the Defendant ought to Anſwer all the Bill, 


it by way of Plea, he had not been bound to 
anſwer any other part of the Bill; and if the 
Plea were over ruled, then the Defendant 
ſhould anſwer Interrogatorigs to the Par. 
07, EE Pe 

In a Bill in the Exchequer for Tythes the 
Piaintiff did not alledge, that he was content 
with the ſingle value according to the Com: 


to and over- ruled, becauſe this Court had ju- 
riſdiction before the Stat. of 2 E. i. was made. 
In a Bill in the Exchequer for Tythes, he ¶ ſho 
Defendant pleaded that the Lands out of Wl mig 


which the Tyches aroſe belonged to ſucha Mlby 


Monaſt ry, which was diſcharged from pay. Niot 
ment of Tythes by their Order, but did not ¶ ſub 


ſhewof what Order the Monaſtry was, and mei 


yet held good. Vide Stat. 7 & 8 V. 3. c. b. 
10 & 11 UH. z. c. 15. and 7 & 8 M. z. c. 34. I 
And now having ſhewed in how many 
Courts, and how. many ways Tythes may 
be recovered, it calls to my mind the Fa- 
ble of the Fox and the Car, who had but 


Huntf.men came, but that one proved bei- 


ter and more ſecure than all the ſhifts the Or 


Fox had boaſted of; for, upon the whole ion 
matter, it were much better for the Re- 


of 


Chap. 26. Oꝛ Law of Cythes. 


of Suits. at Common Law, where they 


might not be interrupted by Prohibitions, 


and claſhing of Juriſdictions, and toſt from 


one Court to another, than all theſe ways 
Thave mentioned. And it is a wonder to 
me, that there being hardly a Lord in Par- 
liament, nor many of the Houſe of Com- 
mons, that have not ſome part of their 


Eſtates in Impropriations, though they had 


no kindneſs to the Church, yet for their 
own intereſt and concerns, have not to thar 
purpoſe preferred ſome Lawin Parliament 
before this time; which might be done in 
2 few Lines, by giving an Action of the 
Caſe at Common Law for the ſubtraction 
of Tythes with Coſts, or if the Parliament 
ſhould think fit the ſmaller fort of Tythes 
might be determined in a Summary way 
by the Juſtices of Peace with an Appeal 
to the Judges of Aſſize; but this I humbly 
ſubmit, as I do all the reſt, to better Judg- 
ments. 


I have now finiſhed this ſmall Tract, 7 Cane , 
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whereby I wiſh the Reverend Clergy may of the wie... 


receive as much ſatisfaction as I deſice, or 
hey can expect. And I ſhall now con- 
lude all with a Liſt of thoſe Monaſteries, 
he Lands of which are only capable to be 
charged of the payment of Tythes, by 
Order, Bull, Preſcription, real Compoſi- 


ion, or otherwiſe, that every Clergy-mainr' * 


ay ſatisfy himſelf without farther en- 
viry, Whether ſuch Monaſtry Lands as 


all happen to be in his Pariſh, Ce. may 


have 
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know; for if they were Founded ſince the 


to be free d from the payment ai Tythes: 


Che Parſons Counſelloz : Parr I. 
have the benefit of the Statute of 3 1 H. 8. 


And in the Liſt following I have ſet down 5 
the times of the Foundations of the eve. 
ral Monaſteries, that being material to 7 


firſt Year of R. 1. they cannot preſcribe I th 
in non decimando. I have alſo for the moſt 
part ſet down what Order the Houſes were in 
of, that the Reader may ſatisfy himſel( 

whether they were of any of thoſe Or. il 
ders that were privileges from the pay. pr 
ment of Tythes: For the Valuations Ihave Wl th. 
followed Mr. Dugdale, as being a ſure Au. ha 
thor, having obſerved many Errors in that I th. 


| of Mr. Speed. | | the 


Monaſteries in the firſt Century after the 


Magna Charta. 


Dug dale 145. 


Stows Survey 
of London, 
930, 


began ſooner. See Monaſticon Angl. li. 1. 
9.695. m. 1098. 


* a * : ' 2 
=” 


* 
<a 
g 2 2 > > 
: 44 +5 © *. 5 : 4 


In the peruſal of this Catalogue you will in 
find how many Foundations were made of i me 


Conqueſt, and till the Reign of King Job; th 
that if they had continued at that rate, the ¶ the 
greateſt part, if not all the Land in England, N tha 
had by this day been Monaſtery Land. But ane 
in King Jobn's time they began to ſlack; MW the 
and in the Ninth of H. 3. the Statute of il has 
Mortmain was made, after which you will in 
find but few Religious Houſes (as they N ven 
were called) Founded. ch 
The Ciſtertian Order came into England Rin 
about the year of our Loid 1128. and in 
the enſuing Table you may ſee how well 
they proſpered, that in ſo ſhort a time there 
ſhould be ſo many of the greater Abbies of 
that Order; but it ſhould ſeem this Order 


The 
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The Black Canons regular of St. Au- 
«fine firſt came into England, as Mr. Stow 


in the time, for I find ſome Monaſteries of 
that Order before that time : However, the 
enſuing Catalogue will inform you oftheir 
increale. 5 „ 
And it is without diſpute that the in- 
creaſe of Monaſteries, eſpecially thoſe of 
privileged Orders, tended very much to 
— l of the Secular Clergy that 
ha 

they were privileged, they appropriated all 
the Churches they could obtain; and how 
ill they were ſerved, a Man man in ſome 
meaſure obſerve that peruſes the Statute of 
15 R. 2. and 4 H4. for it appears by them 


and not at all Hoſpitality practiſed. And 
therefore the Parliament of England, which 
has always put a ſtop to the Uſurpations 
and Exorbitances of Rome, and to pre- 
vent the Religious Houſes deſtroying the 


King Richard the Second, made a Law, 
That the Dioceſan of the == where any 
Church was to be appropriated, ſhould take care 
the Vicarage Prowl 4 well and ſufficiently 
endowed, beſides 4 portion to the Poor, But 


. Nied and expected, the Biſhops of thoſe 
| times 


ays, in the year 1108. and were firſt pla- 
oed in Trinity-Church within Aldgate, 
London. But I rather think he is miſtaken 


e Cure of Souls; for beſides the Orders 
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that they endowed no Vicarages at all upon Endowment of 
the appropriating Churches, or ſo meanly Vcoragu. 
that the Vicars could not live upon them, 


Church, in the 1510 year of the Reign of '5 k. . c. as. 


Palmers Rep. 
tnis Act not having the effect was deſi -“. 
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times being over-awed by his Holineſſes 

Mandates, or participating too much of 

his Qualities, a ſecond good Act was made 

14 14.4 cap.12, inthe 14" Year of King Heery the Fourth, 

whereby it is Enacted, That all theſe Appro- 

priations that were made ſince the former ta- 

tute without ſuch Endowments, were declared 

to be void. And that no Religions Perſon 

(that i, Monks and Fryars) ſhould be made 

Vicar in any Church appropriated or to be ap- 

propriated by any means in time to come, and 

that no Vicarage ſhould be appropriated by theſe 

Statutes, and divers other Statutes cited in 

3 th Work upon (everal Occaſions. It is eaſy 

| | to gueſs what Opinion they had, even in 

the times of Popery, ol theſe People called 
Religious Men. . 

I have now made too long a Digreſſion; 

and will therefore proceed to the Cata- 

Jogue'l promiſed the Reader. 


A Catalogue of the ſeveral Monaſteries, that, 


Year of H. 8. were returned to be of the 
Annuai Value of 200 J. per Ann. and upwards 
within England and Wales, and by conſequence 
diſſolved by the Statute of 31 H. 8. and by 


the payment of Tythes; with the Date of their 
what Orders they were of, In which obſerve, 


for Benedifins, Ciſt. for Ciſtertians, Prem. for 
Præmonſtratenſes, Car. for Carthuſians, C. S. A. 
for Canons of St. Auſtin, F. for Founded, T. for 
- Tempore ; and in the Valuations I have rejected 
a all ob. andg. 1 


Berks. 


; A l. 3 

Eading Ben. F. T. H. f. 1928 14 3 

Buſhelham A. C. S. A. F. 13 E. 3. 235 11 0 

ad Abington A. Ben. F. 720. 1870 
Bedford. 

Newnham P. C. S. A. T. H. TJ. 293 7 15 

Elmeſtow A. Ben. F. I. W. Conqueſt 284 12 11 


Wardon A. Ciſt. F.. Steph. 1138. 389 16 6 
Chickſand P. Mbite C. Gibertines F. J. W. Ruf. 212 3 5 
Dunſtable 4. C. S. A. F. . Hi. 34417 2 
Woeburn A. Ciſt. F. J. Johannis Regis. 391 18 2 


Bucks. 


upon the general Survey taken in the 26th 


that means are capable of being diſcharged of 
Foundations, as near as I can compute, with 


That 4. ſtands for Abbey, P. for Priory, Ben. 2 


co” - - 


The Catalogue of Bonaſteles: 


| Bucks, 
Aſhrugge Coll. C. S. A E. T. E. r. 


Noteley A. C. S. A. F. T. H. r. 1112, 


Miſſenden A. Ben. F. 1293. 


camabr. 15 


Thorney A. Ben F. 


Barnwel P. C. S. A. I. H. r. 1092. 


Ceſtr. 


8. . A. Ben. F. 1095. | 
ö eee A. Ciſt. F. 11 34. 


Cor nub. 
Bodnim P. C. S. A. F. 936. 
Launceſton A. C. S. A I. W. Conqu 
St. Germans A. C. S. A. FT, Ethel 

COumbr. 


| Carliſle p.. S.A. F. T. W. Ruf. 
Holmcolerum A. Ciſt. F. 1135, 


Dad. 
Darley A. C. S. A. F. T. Ha. 


_ Devon, 


Ford 4. Ciſt. F 1133. 
en AGF, circa 5 


9 
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. 


ft 


418 3 


1 
416 16 4 
6 


> 
22 
— 
SO 
Quo „r 


411 12 11 

255 11 10 
A 
MV 
| | T 
1003 5 np} 0 

9 *aaq 

. =} 8 

— 0 11 


354 
=Y Nach. 243 8 oMTi 


Yo 

% 1 

427 19 } W 
W. 

| ee 

258 14 0 


274 2 . 
227 8 
Dinkeſwe 
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| 4 FH (t 4 
Dinkſwel A. Ciſt. F. 1 201. 294 18 6 
4 Hertland A. C. S. A. F. T. H. 2. | 306 2 2 
4 Torre A. Præm. E. J. R. I. | 396 © 2 
o Fackfaſt A. Ciſt. F. J. Ha 466 11 11 
6 Ml Plimpton A. Ciſt. F. T. E. 1. 241 17 9 
Taveſtock A. Ben. F. 961. 902 5 7 
Exon P. Cluna F. J. H. 1. 502 12 9 
2 Abbotsbury Ben. F. circa 1016. 390 19 2 
Middleton H. Ben. F. per R. Ethelſtan. 578 13 11 
Tarreht A. Ciſt. F. per H. 3. 214 7 9 
11 Shafton A. Ben. F. 94 1. : 1166 8 9g 
ol Cerne 4. Ben. F. T. R. Edgari 515 17 10 
Sherborne A. Ben. F. circa 370. 682 14 7 
2 ©. Dunelm: 
| ﬆ Cuthbert A. Ber. F. circa 824. 1366 10 9 
Tinmouth P. Ben. F. 397 10 5 
Eſſex. 
Berking A. Ben. F 680. 5 1 
Str ::ford Langthorn A. Ciſt. F. 1135. 51116 3 
Waltham A. C. S. A. F. circa 1060. 600 4 3 
Walden A. Ben. F. I 136. E 771 18 1 
[WS Oiwich A. C. S. A. F. 1120. 677 1 2 
4 cColcheſter 4 C. S. A. T. H. i. 523 17 © 
Glouc. | 
Briſtol AJC. S. A. F. circa T. H. I, 6-0 I 3 11 


* 


* 
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The Catalogue of Monallerieg. 
1 5 2 4 
Winchcomb A. Ben. F. 87. rn 
Tewsbury A. Ben. F. 715. 1 2 
-. Cirenceſter AC. S. A. F. I. Hi T 1051 7 1 
EKingſwood A. Ciſt. F. 1139. | 244. 11 z 
Glouceſter A. Ben. F. 680. 1946 F 9 
Lanthony P. juxta Glouc. C.S.A.F. 1136. 648 19 11 
7 Hants. | 
St. Swithins Winton. A. Bin. E 634. 1507 17 11 
Hyde A. Ben. F. per Regem Elfred. 865 18 ol © 
Wherwel A. Ben. F. T. Edgari Reg. 339 5 = 
Romſey moniales Ben. F. 907, 393 10 10 
Twinham P.C.S.A.F. ante 1041. 1% 7 0 
Bello loco A Ciſt. F. 1204. 226 12 2M. 
Southwick P. C. S. A. F. T. H. 7. 257 4 4 Li 
Tichfield 4.Prem.F.T. H. 3. 249 16 1 $ 
Re 
Hertford. Tt 
1 | ; | Ba 
St. Albans A. Ben. F. 755. 7 E 
MY ap =. pa 
Hunt 5. | | den 
; | or 
St. Neots A. Ben. F. circa T. H. 1. 241 11 of 
Ramſey A. Ben. F. 969. | | 1716 12 4 
Rane * 7 


St. Auſtins prope Cant. A. Ben. . 605. 1412 411 t.) 
1 Ldis P. C. S. A. F. 1119. 462 7 
Ss  Feverſham 4. Clun. F. 1 147. per R. Steph. 286 12 J 


Boxley A. Eiſt. F. 1 144. 204 4 1 Yel 
| : .” Roffen A. Ben. F. 600. | | 48 X + 8. 0 
Malling 4. Ben. per RegemEdm. 278 4. 0 


Dortfor 
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J. 


Lane. 
* Whalley A. Ci. F. 1172. | 341 9 
Leic, 5 
„ Leiceſt. 4. C.S. 4. F. 1143. 951 14 
„ Crorden A. Præm. circa J. R. . Reg: 385 0 
R Launda . C. S. & F. Z. W. Ruf. 399 3 
- Lincoln. 0 
2 Lincoln Sc. Cath. P. Oi bert. FT. H 2. 202 5 
5 , Kirkſteed A. Ciſt. F. 1139. 288 2 
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A. 


Cceptance of Rent, where it ſhall affirm a Leaſe, 
132. Acceptance of Rent by a Parſon, Vicar or 
Prebend, will not affirm the Leaſe of bis Prede- 

ceſſor, 133. Where a Parſon ſhall be bound by the accep - 

tance of Fealty, 134. By a Biſhop upon FI. for Lives 


of Tythes, ibid. A Leaſe for years of Tythes how it ſhall | 


operate, ibid. 


Admiſſim, In what manner to be made, 7. Not to be 


done haſtily, ibid. & 59. The danger thereof, 59 


| Aftermaths, Where Tythes are due for them, 136 


Agiſtment, vide Herbage. 

Alteragium, quid, 216 

Annates, vide Firſt-Fruits. 

Arebdearons, Their original and growth, 284, &c. Oculi 

Epiſcopi & quare, 288. Vide plus de eis in Procu- 

rations, | ou. 

Arms and Enſigns of Honour in Churches, vidcpChurches, 

Arreſts in Churches 6r Church-yards, vide Churches, 

Aſſeſſments for the Repair of Churches, vide in Church, 
Ee 4 Aug men- 


2 y p 
_ 4 
» 
. P * 
- 


The Table. 


| Augmentations of Stipends, &c. of poor Vicars and Curate; 
ſeiled, 5 B 5 wa} © 
5 2 


Darren Lands, Which ſhall be free from the payment ef C. 
Tythe Corn and Hay, 4119 8 d 
Bees, What Tythes are due for them, 337 
Biſhop, What time be hath to examine a Clerk, 7. Adm; MW C 
4 @ Clerk before the Church becomes litigions, 13. He 
& not bound by a Verdict in a jure Patronatus, 16 
An Action of the, Caſe lies againſt him if he admit 
. © rhe contrary Clerk, ibid. Coparceners preſent ſeverall 
* which Clerk he muſt admit, 16. If Foynt-Tenants, or 
Tenants in Common preſent ſeverally, what's to be 
done, ibid. Thowgh the Church be litigious be may admit 
either Clerk at bis peril, 14. What Office he may grant, 
and for what Term, 131. What Retorn be may make 
for « Duplex Querela, 15. He may grant Copybild Ml Ci 
in Fee, 131. Vide in Church-Dilapidations, Non rejj- 
dence, &c. 
Burping aud Burying places, vide in Churches. 


C. 


Anon, againſt Common Law, Cuft oms or Prerogative, 
are void, 45, 299. Which Provincial Canons are in 
1 | 300 
Calves, Wool, Lambs, Pigs, Milk, how the Tythes thereof 
are to be paid, and the Canon for the payment thereof, 
251. How the Tythes of Milk and Cheeſe are to be 
pid, 25 Sheep not kept thirty days ſhall pay no Tythe, 
255. den Calves, Lambs, &c. are to be paid, 
257. 1 5 to be paid where ſeveral Mens Sheep are di. 
paſtured »gether, bid. How where they depaſture in a 
round whereof the Pariſh x not known,258, He ry 

| ST e, 


The Table. 


| Locks, Beltings, Nee kings, and the Wool of Sheep that 
die of the Rot # to be pad. 258 
Catbedraicum quid, and how it became due, 163. Not the 
ſame with Synodals, 5 285 
Caveats, and the uſe and force of tbem, = * 
Chancels, by whom to be repaired, and bow to compel the 
repair of them, 2 1 


Capella unde dicitur & quid, 134. The ſeveral kind; 


thereof, ibid. Free Chappels quid, 185. All given to 
the King, ibid. Who may make a Free Chappel, ibid. 


Parochial Chappel what, 186. How to be repaired, 
and by whom the Cure rs to be performed, ibid. The 
Rector of the Mother-Church ſhall bave the Offerings 
made at Chappels, 187. How it may become a Church, 


188. bo ſhall repair Chappels annext to Mother- 


Churches, ibid. Private Chappels quid, ibid. ought to 
be conſecrated, _ 55 ibid. 
Charges ; To what Charges Parſons and Vicars, &C. are 
chargeable, ns. 275 


Churches, Unde dicuntur, 160, The ſeveral accepta- 
tions of the word in the Scripture, ibid. The manner of 


Founding them, 161, Ibo may build @ Church, 162. 
Where à Church muſt be re- conſecrated, ibid. The ſe- 


the Freehold of the Church , ibid. VVho is to repair 
Churches, 163. How they were anciently repaired, ibid. 


164. In what manner a Tax is to be made, &C. ibid. 


Pariſhioners will not make a Lewy for the repairs of the 
Church, 165. How to be relieved againſt unequal A. 
ſeſſments, ibid. The Landlord is not aſſeſſable towards 
the Repair of the Church in reſpc& of his Rent, 166. 
The Perſon is taxed in reſpect of the Land he helds, ibid. 


= 
* ; 
* 6 


veral parts whereof a Church 3s compoſed, ibid. In whom 


How the Money is to be raiſed for the repair of Churches, 


How to be recovered, ibid. VVhat is to be done if the 


The prejudice by omiſſion of any Landholder in a Tax_ 


towards 


ö 
| 


towards the Repair of the Church , 168. The Parſm 


The Table. 


and Vicar are free from Levies towards Repair of the 
Church, ibid. And ſo may the Founder be by Pre. 
ſcription, ibid. Whether the Inbabitants within a Chay. 


| pelry may preſcribe generally to be free from Levies 10 


to the Repair of the Mother Church, 169. Churches uni- 
ted, by whom to be repaired, 170. Seats in the Churche,, 
by whom built, and how to be repaired, 171. In wha 
manner to be built, ibid. Who may build Seats in 4 


| Church, ibid. Who ſhall have the materials of Seat; 


pulled up, 172. What authority the Par ſon has concer- 
ning Seats, and who may diſpoſe thereof, ibid. Where 
they may be claimed by Preſcription, 173. One may 
preſcribe for a burying Place, 174. Who might an. 
ciently, and who may now be buried in the CHurgb, ibid, 
Nothing to be paid for burying in the Church zan, 175, 
But in the Church and Chancel , ibid. Ihe one of 


' c:Mmmon right may be buried, ibid. Ancienily not in 


Cities, ibid. Who may ſit ur Tombs in à Church, 176, 
What remedy if broken, ibid i bo may not be buried 
in Church or Church. yard, ibid. Graweſtones, Wind: 
ing ſheets, Penants, Arms, &c. In whom the Property 
ir, 177. In whom the Property of the Bells and other 
Ornaments ef the Church are, ibid. Who ſhall have 


an Action of Treſpaſs for the taking them away, ibid. 


How the Property of Goods may be changed by the of. 
fering of them to a Saint, ibid. Gcods may be giom 
zo the Church, aud how, 178. What Reverence 0 dus 10 
the Churches and Church-yards, ibid. Sandtuaries what, 
ad when taken away, ibid. Courts, Fairs, Markets, &c. 
not to be kept in Church or Church-yard, 179. The Pi. 
niſhment for fighting or brawling in Church or Cburch. 
yard, ibid. The Puniſhment for ſtriking or drawing 4 


 H!eapon there, 180. De fon aſſault Demeſh is no ple 


10 4 Battery begun thee, 181, The Puniſhment. fo 
| | | making 


E S__ a. 


| 5 The Table. | 
on making Arreſts in the Church or Church-yard, ibid. The 
be i ſeveral Officers that were in the time of Popery, 182. 
7 Churchwardens and their Duties, ibid. By whom to be 
5 choſen, 18 3. Of Side men and their Office, ibid. Sex- 
to tons and Clerks, and their Office, ibid. How they ſhall 
ni- be elected, ibid. The Pariſhioners may chuſe bim by 


es, Cuſtom, | | 184 5 | 

bat il Clergy taken away in Sacrilege, 25 181 1 
« Wl Concubines allowed Prieſts, and in what manner, 14.1. 

at: Vide Incontinence and Marriage of Priej?s, ibid. 


er- Confirmation of Biſhops Leaſes in what caſes neceſſary, 117. 
Hou, where there is two Chapiters, ibid. A Leaſe con- 
firmed before the Sealing, 118. After the death of the 
Biſhop, ibid. Makes ſeveral concurrent Leaſes, and the 
later is firſt confirmed, ibid. Grant to the King con- 
firmed before Inrolment, 119. Who is to confirm Leaſes 
where tis neceſſary, ibid. Parſons Leaſes confirmed by 
the Biſhop, who Patron alone, 120. Parſon makes 
a Leaſe before he is inducted, which is confirmed, yet 
void, ibid. A Leaſe may be confirmed for part of the 
Land or Term, 121. A Parſon makes a Leaſe which 
b confirmed, and after he is deprived, ibid. The Bi- 
ſhop and Husband of the Patroneſs confirms, quid ope- 
ratur, ibid. The Biſhop and the Patron being Tenant 
in Tail confirms and dies, quid operatur, ibid. Patro:; 
uſurper confirms, ibid. Patron grants tive next Awvoi- 
dance, and then confirms the Leaſe of the Parſon, ibid. 
A Parſon leaſes to his Patron, which is c ufirmed by t 
Biſhop, and then aſſigned over by ths Patron, 122. Le 
Biſhop Patron confirms without the Dean and Chapter, 
quid operatur, ibid. 4 Parſon made a Leaſe before 
the Statute of 13 Eliz. which was confirmed after, ibid. 
A Prebendary leaſes, and recites that it 5 done by the 
Biſhops conſent whbo i @ Witneſs to it, ibid. Leſſee grants | 
8 Rent charge, which is confirmed, 132. Parſon leaſes, 
| | IR 1720 | 


The Table. | 
rhe Leſſee grants Annuity, and in a Writ of Annuity the 
Biſhop and Patron are prayed in Aid, and Verdi& and 
Judgment, quid operatur, . 

Compoſition, vide Real Compoſition. 


Conſecration of Churches, by whom to be done, 161. And 


hen to be re conſecrated, 162. Vide in Churches and 
© Chappels. | 8 | 
Copybold, if it eſcheat to the Parſon and Lord, be may grant 
it in Fee, | | 122 
Con veyances, By what Con veyances Tythes may be paſt, 


Corn, The Tythes thereof how to be paid, 235. Of Rakils! 


236 . Of Green Corn cut for Beaſts of the Plow or Pail, 


5 | | = 27 
Cuſtom, Of what force in Tytbing, 266, 269, Cuſtom De 
non decimando wyere good, 268. To pay Tytbes of 
things not tythable. _ ibid. 


D. 


[ference between Cuſtom and Preſcription, 268. How 
D far the Canoniſts allow of Cuſtom, 269. Cuſtom to 
pay leſs than the true value of Tythes, 256. Cuſtoms con- 
firmed by Adt of Parliament, 269,270 
Deprivation and Depoſition what, 97. . In what Courts it 
may be dene, 98. For Waſte or Dilapidations, 100. For 
Simony, 98. For Non-conformity, 100. For not reading 
Common Prayer within two months after Induction, 98. 
To maintain any Doctrine repugnant to the Thirty Nine 
Articles, 99. For Crimes Eccleſiaftical and Civil, ibid. 
For Diſobedience to the Ordinary, ibid. For taking 4 

| fecond Living, too. For a Prieſt to marry was Cauſe, 
ibid. Deprivation ipſo facto quid, ibid. For being 4 
Common Drunkard, 99. For not ung the Common- 
Prayer, aud not adminiſtring the Sacraments according 

10 


7 


* 


The Table. 


to it, 98. Miſcreants, Infidels, Hereticks, &c. are depri- | 


e vable, 99. Slave, Villains and Illiterate Perſons, ibid. 


d WW Debt upon the Statute of 2 E. 6. by and againſt whom it 


. lies, 396. The form of the Declaration, 298. What 
| Plea lies in it, 400. Whas Evidence is neceſſary for Plain- 
d tiff and Defendant, 401. Verdict and Fudgment is good 


id therein, | | „ 


Dignities Eccleſiaſt ical quid, | — Oy 
nt Wl Dilapidations quid, 89. A Canon againſt them, 89. What 
32 remedy againſt them, 90. Cauſe of Depri vation, 92. A 


ft, Prohibition lies againſt 4 Biſhop, and to probibite Waſte, 


I7 ibid. An Alt of Parliament to avoid fraudulent Con- 


% veyances made to defeat,the remedy, 93. An Action apon 
ail, the Caſe lies at Common Law, ibid. How the Damages 


37 recovered may be diſpoſed of, 95. The Trees in Church- 
De yards not to be cut but in ſpecial caſes, ibid. 
ef Donative quid, 201. A Pariſh-Church may be a Donative, 
Id, 197. How it may become preſentative, 198. Who may be 
Founder of a Donative, ibid. A Quare impedit lies of 
a Donative, ibid. Within what Statute it , ibid. 
Duplex Querela, In what Caſes it lies, and what Return is 
Jow Wl good upon it, 15. Within what time to bu ſ#* d, 16 
N to | 
con- 1 
279 g | 
ts it Xebequer has Furiſdiction of Tythes, 405 
For Excommunication ipſo facto, whether without Sen- 
ding Wl tence, „„ 
98. epo /ition of Ancient Deeds, l 192 
Nine . 8 
ibid. F. 
ing 4 . 
auſe, LA not to be ta ken by Spiritual perſons, but in particu- 
ing a lar Caſes, 134. A Parſon may farm anothers Parſo- 
ap nage, 13 5. May not keep a Tan-bouſe or Brew-houſe, ibid. 
OT ag | 5 


Feræ 


The Table. 
Feræ naturæ. No Tythes due for Birds or Beaſts fery 
nature, „ 88 260 
Fees, What Fees are due by the Canon for Inflitution and 
Induct ion, 63. What danger @ Clerk incurs that pay, 
greater Fees than are due by Cuſtom, 62. No Fees are 
due or can be due for Orders, 64, &c. 
Firſt- fruit: quid, 276. Why Vicarages are higher charge 
tban Parſonages, 280. The Antiquity of them, 70 
Fiſh, vide Ferz naturæ. 1 
 Fowls Domeſtick, What Zyt bos (bail be paid of them, 261 
_ *Fowling, vide Hawking. 
5 Fruits, vide Seeds. | 
Foreſt in the Hands of a Subject, 5 9 


= Ts | 
Corhoupmes vide in ihe Church, L 


AY, How to be paid, 236. In Orchards, ibid. Gra 

cut in Meadows for the Beaſts of the Plow ani 

Vail, 2.37. Of Headlands, Balks, &c. thi, 
Herbage, The 3 *, 147. Iho ſhall pay it, ibid, 
Not for Saddle Horſes, 148. Not for Beaſts of ti *: 
Plow er Pail , ibid. Nor for Beaſts Fora nature ! 
ibid. What (hall be done where @ Ground is eat 
_ mixt Cattel, 149. For what Catte} Herbage » 
TA e 
Honey, vide Bees, 
Hunting, Hawking, Fiſhing and Fowling, what Tythe | 
dus thereof, 26 


3s Iseo «1 


The Table. 


bo | "7 S 
5 Pon How: puniſhable in the Clergy, 1 425 * 3 
Vide Concubines. ä 5 


e, [ndicavit 4a) at the Common Law, and in what Caſes, 391. 
ved i Fer a Sixth part. 392. In what Caſes it lies at this day, 
393. Not till after Libel, ibid. The form of the Writ not 
altered, ibid. It lies of Offerings, ibid. By whom, 397, 

6, 7he manner of Proceeding in it, ibid. When the maiten 

ſhall be remitted to the Spiritual Court, 394. The form 

of the Writ ibid. This Writ lies of a Vicarage, Parſonage, 
91 Prebend, &c. ibid. Who ſhall have it, \ ibid. 
Induction, How to be made, 7. Who may make it, ibid. 
What to be done after it, 1 8 
Inftitution in what, manner to be mude, 7. It may be done 
out of the Dioceſs, ibid. The vertue of it, 77.8. 
ſpſo facto in Statutes bow expounded, 101 

ſure Patronatus, In what Caſes it is neceſſary, I 2. He- 

ther the Biſhop be bound to ſue at bis own peril, ibid, It 
07a may be ſued 294, the Church be not lit igiom, ibid. The 
an manner of proceeding therein,16, The Points inquirable in 
ibid. it, 17. How the Verdict is to be taken in it, 18, Quid 
ibid. operatur by the Verdict, ibid. If he Jy refuſe tog 
f the their Verdi&t, quid fieri, ibid. bo may hold it, 19. The 
tut Biſhop himſelf” may, ibid. If the Commiſſioners negle(t 
taten their Duties, quid fieri, ibid. The Verdict in it & not oh. 
age ol /igatory, ibid, At whoſe Coſt it ts to be ſued, 1% 
25088 /111/diftion, vide Recovery, The Spiritual Court hath Ju- 
riſdiftion in Simony, 61. In matters of Deprivation, De- 


the i poſitions and Reſignations, 97. For Mortuarien 347. Con- 
20 firmed by ſeveral Atts of Parliament as to Tyther, 371. 


Where the Temporal Courts have Furiſdiction of Tytber, 
369. And where the Spiritual, ibid. Where Tythes were 
anciently determinable, 352 

= . Ring. 


The Table. 


K. 
Ing, If « Simoniſt dies poſſeſi'd, the King ſhall not loſe 


moniacal Contract, though he cannot be guilty of it, do 
BY 
1 Ambs, vide Calves. 


I Lapſe incurred tothe Biſbop and the Patron preſents, . 


If the Biſhop may let a litigious Church lapſe, 12. Where 
by the taking of a ſecond Benefice, 23. From what time 
the ſix Months ſhall commence, 8, And bow to be ac- 

counted, | | = | 9 
Leaſes, What Leaſes may he made by Clergy- men, I0 3. At 
Common Law, 104. By the Statnte of 32 H. 8. ibid. 
What quality ſuch Leaſes muſt have, 105. They muſt be 
in Writing indented, 106. Muſt commence from the 
making, ibid. The old Leaſe muſt expire within a year, 
ibid. There muſt not be a double Leaſe, ibid. What things 


may be Leaſed, ibid. Not an Advowſon, 107. It muſt 


be of Lands uſually let, ibid. The uſual Rent muſt be re. 
[erved,ibid. Muſt not be without Impeachment of Waſte, 
108. Parſons and Vicars are excepted in the Statute of 
32 H. 8. ibid. Biſhops are reſtrained by 1 Eliz. 109. 
here ſuch Leaſes ſhall only be woidable, 119. The Iſt of 
_ Eliz.z à private Act, ibid. Concurrent Leaſes by Bilbops 
where good, 111. By others and when they may be made, 
I12. Who i to confirm them, vide Confirmation. They 
cannot be for Lives, nor upon a Life, 1 19. In what Caſes 
Deans, Prebends, &c. are reſtrained by 13 Eliz. 111. 
Parſons and Vicars are reſtrained by it, 112. Where 
| _ a concurrent Leaſe the former muſt determined within 
three years, ibid. But not ſo for Biſhops, 113. 9 f 
ar/on 


the Preſentation, 58, The King may preſent upon 41. 


Li 


1 The Table. 1 | | 
Parſons Leaſe ſhall be void by Non- reſidence, 114. Ie. | 
tber it ni U woid againſ# himſelf, 125. Houſes in 1 
Corporations bow to be leaſed, 115, Not in Rewerſion, | 
Ibid. ' What Leaſes by Biſhops and Arebbiſhups are good; 
104. By Dean, Prebend: and Colleges, in what caſea 
they are good, 105, From what time to commence, 106. | 
© Parſon Leaſes and Reſigut, 115. Parſon Leaſes, the Leaſe _ | 
is confirmed, and then be becomes Non · reſident, 121. 
Bonds and Covenants for future Leaſe, in what caſes - mh 
they are void, 12.7% And Promiſes, ibid, In what | 
manner Colleges and Hoſpitals may leaſe, 128; Where * 1 
4 Leaſe ſhall be good thiugh a former be in being, i111, _ ' 
| The former Leaſe ſurrendred between Sealing of the ] 


p new Leaſe and Livery of Sciſin, ibid. Lands uſually | 
9 ſet together divided into ſeveral Leaſes and Rents ap- 5 
portioned, 107. Relief for Leaſes made Simoniacally, 
be Liigious, Where a Church ſhall be ſaid to be Litigious, — 14 
be How many ways @ Church may become Litigious, 12. | © 
r, here it may become Litigious by à jure Patronatus, 

ge ibid. Mbere after à Jute Patronatus, ibid. The Bi- 
off ſhop may admit either Clerk without a Jure Patronatus | 
2 at b:s peril, 16. Vide jure Patronatus and Lapſe. þ 


e, London, How Tytbes are to be paid there, 350. How 3 
of anciently, ibid. The Decree abridged, 351, &c. Caſes | 


9. put upon the Decree, 255. How the Htbes of the new 

of ꝛrected Churches ſhall be colleted, levied and paid, | 
ops | | 357 | | 
de, | | 1 8 
hey | | 
zen | 
11. | | 
ere : - 
Fro * Marriage 


The Table. 
NMI . ef Prieſts forbid by ſeveral Canons, 137 


Proſecuted by whom, and how, 1 38. John de Cre. 
ma that proſecuted this matter taken in Bed with 4 
Wench, ibid. How forbid by the Apoſtles Canons, 137, 
Made Felony to uſe their cwn Wives, or To keep them 
_ Company, 143. After this was mitigated, ibid. To af- 
Firm a Prieſt might marry made Hereſy and Treaſon, 14 
' All Law againſt their Marriage repealed, and they 
_ Children leettimated, ibid. That AG repealed, and at 
laſt revived, ibid. 
Maſt, vide Seed. | 
Milk, vide Calves. 
Mills, Whether any Vibes are due from them, and ef 
what hind, * 101 
Modus decimandi, vide Preſeriptis. 
Alenaſiery Lands, In what caſes free d from Tythes, 316. 
lin many ways they may be diſcharged, 331, &C. Wot 
Orders were free'd from the payment of Tythes, 327. In 
what caſe the leſſer Abbies may be free, 33 1. Not of Landi 
purchaſed after, 1215. 333. By Real Compoſitiin, 303. 
By Bulls, $2.7. By perpetual Unity, 334. What ſball be 
ſaid a- perpetual Unity, and the Qualities of it, ibid. 
[l'bether Lands that came to the Crown after 31 II 
can be free'd, | | | 336 
Muriuuries quid, and where due, 346. They ave only 6 
Cuſtom, 348. Mortuaries by Biſhops to the King quid, 
349. Therr ſeveral Appellations, bid. In Chelter f 
a Prisft, ibid. The Statute for the payment of them, 74.” 
Provincial Canon for them, „„ 


34 
Monie. Les Value fince diſcovery of Welt Indies, 302 


\ » 


. 
LE 


No 
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TE admitras, In what Caſes it lies, 14 
Notice of Reſig nation, &c. where requiſite, and bow 
to be given, 10 


O. 


Rdinery, vide Biſhop. 
Ornaments of the Church, vide Church, 


p. 


Arliaments of England reſtrained the Pope's Power, 24 
Pardon of Simon) the effect of it, — 
tarſon, Who may be ſo, 1, &c. He muſt be a Prieſt in Epiſ- 
copal Orders, 67. He muſt ſubſcribe before the pie 
the Ingagement , and have 4 Certificate of it, ibid. 
He muſt read the 30 Articles, and bow, 68. He muſt 
declare his aſſent thereunts, and in what manner, ibid. 
The danger if be fail in any Circumſtances, 69, Thoſe 
_ muſt be repeated upon taking a new Living, ibid. 
| Good advice to them, 70. Of what Age A Parſon mat 
be, 67, 72. Who may be Parſon of a Living of 30 l. 
per unnum in the King?s Books, 72. He muſt be con- 


| formable, ibid. When and bow oft be muſt uſe the 


Common Prayer, 73. Before every Lellure, ibid. The 
penalty for uſing other Forms, 74. He muſs not main- 
ain 17 Doctrine againſt the 39 Articles, 75. What 
he muſt 


do before and after Inſtitution and Induction, 

| "3 

Parſonage or Refiry , what, 190 Whereof it * 
| 1bid. 


Pentecoſtals, Quid & ubi _ 333 


f > OO # Perm 
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| Permutation quid, 202. The form of « Conditional Reſig* 
nation pw 4 Permutation, ibid. The on, 207 


F either Incumbent upan a Permutation be put out be 
may repair to bu nun ny again, 204 
Perſonal Tytber quid, and in wat placgs dus; 338 


Ye, vide Calves, 
Pluralities quid, 20, Canons againſt them, 21, The 
 wuſebiefs that attend them, ibid. The acceptance of a 
ſecond Living makes the firſt void, 23, Ai to the Pa- 
tron without Sentence declaratory, ibid. But not to lapſe 
without notice, 23514. The Att of Parliament againſt 
Pluralities, 25. Which ſhall be ſaid a Living 7 81. 
per ann. ibid. That 4 Parſon not qualified may bave a 
Plarality, 27. Who is qualified by ſervice to bave a 
Plarality, ibid. And wha by Birth, 18. And who by 


Dignity, 29. He that takes a Plurality muſt have a Te. 
ſtimomial, ibid. How to proceed in the taking a Plurality, 


30. The firſt is void by Inſtitution into the ſecond, ibid. 


Ibich Chaplains are qualified, where there u above the 


number allowed by the Statute retained, 31, 33. The 
Maſter dies before the Chaplain & preferred, 32. The Mi 
ſtrc/s marries and becomes a IVidow again, ibid. Or mar- 
ries under ber Degree, 32. What Livings and Prefer. 
ment. made a Plurality, 33. No body can have a double 
capacity to qualtfy,ibid. Chaplains retained by the Son in 
the Father's life time are not qualified, 33. Maſter dil. 
charges b Chaplain before he zs preferred, ibid. One qua- 
lified & inſtituted into the ſecond s ore a Diſpenſation, 34. 
Ile King cannot diſpenſe with this Law, ibid. Inducted 
into @ ſecond Living, and does not read the Articles, ibid. 
A Clerk qualified is made a Biſhop, bis qualification ceaſes, 
25. Where Union ſhall make a Plurality, ibid. A Vicar 
made Parſon of the ſame Church, on & converſo, ibid. 
Of another Rectory in the ſame Church, 36. The ill 
effect of taking Diſpenſations from the Pope, and giving 
ET = 4 
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it to the Nobility, . How many Lualification there 
z are in England, ibid, I» Margin, of what Livmgs lu. 
' ralities were originally allowed, \bidl, In what Caſes rhe 
1 Canoniſts allow of Pluralities, 21, None way bave two 
y Preferments in one Church, 21. — why the Nibiliiy 

| ſhould wave tb Preregative of qualifying for Pluralitiei, 
. | | 
a Pope, Several Aft: of Parliament to reftrain bis uſur 1 
5 24. Charged with a damnable Cuſtom in ibe Court of Rome 
le to uſe extortion, ih. — with the like by a Council, ih. 
. Prieſts, Who may be, aud at wbat Ape, 607 
| Preſcription and Modus decimandi quid, and why the Ee- 
a clefiaſtical Courts reject Cuſtom and Preſcriptions to the 
4 damage of the Church, 299, Huw Preſcription and Cu- 
by ſtom differ, 305, Confirmed by Parliament, 304. Pre- 
e. ſcription De modo decimandi, ibid. Fuſtified by Reaſon, 
„, WM 300. Who may preſcribe in Non decimando, 304. And 
d. who in Modo decimandi, ibid. 4 Modus to do two 
be things,and one fails, 307. For Houſes where good, 308. 
be What Preſcriptions are geod, ibid. &c. For Wool and 
di 


Lamb where good, 1055 Fer Corn, ibid. For Word, 3 10. 
For Calves and Milk, ibid. For Eggs, 11. Fr land in lien 


r. „/ Tytbes, ibid. Vor Headland and Balłs ibid. For Bees, 312. 
ble For Herbage, ibid. For Fewel,3 1 3. For Parks,ibid. To pay 
in the Vicar for Tyt hes due to the Parſon, 3 14. How a Mo- 
2 dus decim andi may be deſtroyed, 316. From what time 
TY Preſcriptions ſhall commence, 3 18. How Preſcriptions ſhall 
14. be proved, a poſteriore, and practice ſince, 225 
ied Ml Preſentation, The form thereof,5. How to be proceeded un, G. 
id. What time the Patron has to preſent, 10. Where bis Clerk 
ſer, is refuſed for juſt Cauſes, 8 


car Privilege of the Clergy, they may not be compelled to ſerve 
id, in Thad Offices, 145, 149. Are not bound to appear at 

ill the Sheriffs Turn, 148. They are not to be arreſted in ſome 
ing 


Caſer, 147,150, Nut to be diſturbed whilſt doing Divine 
| Ft 3 Service, 


Procurations quid, where 
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Service, 145. Not to pay Toll, 147. Nor Pontage, 
Murage, &c. ibid. May ſue in the Eccleſiaſtical Court 
for Batteries on their perſons, 156; Tbe Colleſtor of Temth; 
may not diſturb them, 149. Their privilege in Crimina| 
caſes, ibid. Free'd from Purveyance, 150, Not to be 
amerced fer their Church Livings, ibid. No Executicy 
may be ſerved on the Goods of the Church, ibid. Tbeir 
Privileges confirmed by ſeveral As of Parliament, 1 1. 
What Privileges they pretend by the Canon and Civil 
Law, ibid. &c. And what Privilege they have in 
ground where the 8 5 Ix 
we and bow, 289%, Not to the 

Areb. deacon when the Biſhop _— 283,285, &c. Hoy 
many Servants are allowed the Viſitors, 19 
Probibitiont, Sur modus decimandi, 380. For freeing Mo. 
maſtery Lands, ibid. Where the Suit as for the Tythe of 
things not tythable, 382. For matter triable at Law, 383 
Becauſe the Spiritual Courts proceed againſt Law ani 
Reaſon, ibid. Muſt preſent a Copy of the Libel, p84 In 
what Caſes the Suggeſtion muſt be drawn up, 352, 1 
what Caſes a Prohibition is peremptory, 335, How 10 be 
proſeented, 381. Mbere it lies after 4 Conſultgtion, 388 
Where a ſpecial Conſultation ſhall be granted, ibid, f. 

. What Caſes the Suggeſtion us to be proved within i 
Months, 384. How the fix Months wuſt be accounted, 
389. The benefit: and damages Probibitiuns introduce, 300. 
ow to proſecute and defend Prohibitions, 386. In what 
Caſes it is grantable after Sentence, ibid, 
Property, I/ here the property of a Man's Good: ſhall be tal 
away by the offering them to @ Saint by a Stranger, 17) 
And in what Caſe: be may take ſuch Goods agam, ibid. 


Q 


Qu Incumbravit, here it lies, | p 
n | | | | Rea 


The Table. 
E al Compoſition quid, and the effect thereof, 32 3, &c. 


Recovery, In what Courts Tythes were anciently to be 
recovered, 368. In what Caſes the Spiritual Court hath 
Furiſdiction concerning Tythes, 369. And in what Caſes 
the Temporal Court bath Juriſdiftim, 381. IWhere the 
Spiritual Court bath not Furiſdiction, 37 1. The Spiritual 
10 confirmed by the ſeveral Acts of Parliament, 

id, &c. The remedy where the Spiritual Courts are not, 
obeyed before Sentence, 37 6. The remedy for diſobedience 
after Sentence, ibid, 2 E.6, extends only to Predial 'Tyther, 

379. Obſervations on the Statute ; has, II. 8.370. Au 
on the Statute of 32 H. 8.377, Upon all the Statutes, 
ibid. Vide Exchequer, and in furiſdition, antea. 
Reſidence i Jure divino, 5. Nom reſidence was not beard in 
 theWaiſtern Church of 700 years after Cbriſt, ibid. An At 
of Parliament againſi Non-reſidents, 77, The end of tat 
Law,79, Who may by that Law be Non-reſident,81, A 
Pluralifts Maſters dies, be may not be Non-reſident, ibid. 
How Biſhops may be compelled to Reſidence, 8 2. IVhere a 
Parſons Leaſe ſhall be avoided by it, 144. In what Caſes 
he may demiſe and be Non-reſiden;,t 14,115. The penalty 
for Non- re ſid tnce, and how to be recovered,” 7, Complain» 
ed of in Parliament, 76. The damage the Church fuers 
by the Non. re ſidents, ibid. &c. The King may ſeixe of 
the Temporalties of a Riſhop' for Non-refidence, 8 2. The 
form of the Writ of Seiſure, ibid. Te Epiſtle of Pope 
Damalus againſt Biſhops Non-refidcnce, Be 
Reſignation, To whom to be made, 2:0, It may be to the 
King, ibid. The ſeveral! words of a Reſignation, 201. 
It may be to a publick Notary, or in his preſence, or by 
. Proxy, ibid. It may be upon Condition, ibid. The form 
of it upon a Permutation. 22 


ibid, 
abe 
177 
ibid, 


15 


— od 


Ff Sears 


| : 


RT" in Churches, vide Chuvebes, 8 | 
O Scire fac. Is whatCaſes the right of Tythes was diter- 


The Table. ' 
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* 


minable in them, and how taken away, 394 


Seeds, Fruit, Maſt, Nees, How to be tythed, 259,QCC. 
Simony quid, 39. Canons againſt it, 40. The little effet 


of thoſe Canons, and the reaſon, ibid. The difference 
the Canoniſts make between Simoniacus and Simo. 


niace, 41. An AG of Parliament againſt it, 43. 


The penalty upon the corrupt Patron, ibid. Where be 
(hall loſe bis Preſentation, 42, The Clerk not privy, 
where be ſhall be diſabled, 46. What Contracts ſhall 
amount to Simony, 50, 55. Bonds for Reſignation ſhall 
not, 5 1. Examinable in the Spiritual Court, 61. Ad. 
vice againſt Bonds for Reſignation, 54. Who may tale 
advantage of it, 58. In giving above the due Fees for 
Inſtitution, 60. Fer Reſignation upon Exchange, ibid. 


For corrupt giving Orders or Licenſe to preach, 61, 


A Canon againſt tbis, and what Fees are to be taken, 
63. How the penalties are to be recovered, 62. The 


ect of a Pardon of Simuny, 59. What Contracts are 


net Simoniacal, 5%, Who are within the Law againſt 


Simony, 5 Not where the Contract is not executed, 
58. If a Simoniſt die in poſſeſſion, the King ſhall net 


boſe his Preſentments, ibid. There may be Simony and 
= 


the Patron end Clerk both free, 59. The Eccleſtaſtical 
Courts have the power to examine it, ſaved in the Statute, 


EE. „ 51 
$znedals, Quid & ubi, & cui debet, 183, &c. 
Spoliation, Quid & ubiiei. 767 268 
Sretues, Interpretation 382 


Teubt, 


The Table. 
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Enths quid, ubi & cui debet, 280. What remedy 
the Succeſſor has for the Arrears in the time of bus 
Predeceſſors, WW 232 
Tythes, Quid & quotuplex, 214. Majores, quid, 215. 
Minores quid, ibid. Quo jure due, 2.16. To whors dae, 
218. The Parochial Right when it commenced, 219. Who 
is capable of them in permancy, 224. Due to the Rector 
prima facie, 225. Extraparochial, to whom due, 226. 
A Parſon, &c. may have a Portion in another Pariſh,ibid. 
| Ib whom due in particular Caſes, 226. To whom due 
in the Vacation, 227. If Parſons and Vicars ſhall pay 
each to the other, 228. Tythes may belong to a Chappel, 
ibid. Of what things due, 235. Of what not, 264. 
What privilege the Parſun bas in the Lands where they 
ariſe, v 27 


" lcarages, Of their Endowments before and within me- 
mory, 191. How to be expounded, 192. Indowed de 
Alteragio expounded to extend to ſmall Tythes, ibid. 
De minutis decimis, and expounded to Mood, ibid. Corn- 
Lands ſowed with Mood, Saffron, &c. ibid. The Vicar 
| ſhall not. have Tythes of the Glebe of the Parſon, nec & 
Converſo, 193. How the Indowment of Vicarages was 
introduced, 194. How they may be reunited to the Par- 
ſonages, 195. In what Caſes they ought to be enlarged 
out of the Parſonage, 196. The Parſon ſhall free the 
Vicar from Incumbrances, 197. How they may be diſ- 


ſolved and re- united, 5 | 195,196 
Viſitations, and matters concerning them, 293 
Voidance, vide Simony, Pluralities, &c. 

Nurpat ion, A Caution to avoid it, 13 


Winding- 


- 


 . Where it is good, 246. How to be paid, ibid. Where due 
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Inding-Sheets, vide in Church, 


; VV Wood; A Canon for the payment of Tythe-IW 6d, 


240. Complaints againſt it in Parliament, ibid. Limi- 
tation hy the Statute, ibid. Which was & Declaration of 


the Common Law, ibid. Queſt ioned if an AF, and vin- 


dicated, ibid. Sylva cædua quid, 242. What ſball be 
ſaid great Wood, ibid. Of what Wood Tythes ſhall be 


paid. ibid. Of Nurſeries, 243. Of Teppings, 244. 0 
5 rl, ibid. Not of Boone ibid. Where n if OF 


and ſmall Woods be mixt, 245. Who (ball pay it, the 
Buyer or Seller, ibid. Preſcription in non decimando 


of Wood that is grub'd, ibid. 


Writs Mandatory for the payment thereof... 5 
Wool and Lambs, How the Tythe thereof i to be paid, 25 2. 


Where Sheep ſhift Paſture from one Pariſh to another, 
257. There ſhall be no Tythes paid in thoſe Pariſhes where 


they are kept leſs than 3o days, 255. Vide plus in 
Calves before. OO” 
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A Lift of thoſe Reverend Judges, and other Worthy 
Perſons of the Tnner-Temple, that have commu- 
nicated their Learning for the Publick Benefit of 
the Profeſſors of the Law. 4 


IME Lord Chancellor 
| Finch , his excellent 


Table to Sir Henry Hobart: 


Reports. 

Mr. Juſtice Littleton, his 
excellent Tenures. 

Sir Edward Coke, Chief 


Juſtice firſt of the C. B. and | 
after of the K. B. Thirteen 


Books of Reports, his Four 
Books of Inftimtes, his Book 


of Entries, his Copyholder, 


and his Books of Bails and 


Mainprize, and his Read- 


ing upon Fines. 
Sir Edm. Auderſon, Chief 


Juſtice of the Common 


Pleas, Two Volumes of 
Reports. | 


Sir Fobn Vaughen, Chief 
Juſtice of the C. B. his Ar 


m_ 

Sir Roger Manwood,Chiel 
Baron of the Exchequer, the 
Foreſt Laws. | 

Sir George Crock, one of 


the Judges of the B. R. 


Juftice of Chefer, his Re- 


Three large Volumes of 
Reports. 
Serjeant Rolls Two large 


Volumes of Reports in 


Common Places. 
Sir Jobn Bridgman, Chief 
ports. 

Sir Foby Davies his Iriſh 
Reports, and his Learning 
upon Impoſitions, and Tun- 
nage and Poundage. | 

Mr. Seldew his Hiftory of 
Tythes, his Mare Clanſum, 
and Titles of Honour, &c. 

Kelway, a Bencher, his 
Reports. 

Mr. Perkins, his excellent 
Book of Law. 3 
Mir. Trotman's excellent 
Abridgment of Sir Edw. 
Cooks Reports. — 

Mr. Symon Theloals Digeſt 
of Writs. | 

Mr. Bulſirode's Three 
Volumes of Reports. 


Mr. Meſt, his Sy mboleo- 
graphy 


Volumes. 


and diſguiſed. 


* or r Preſidents, Tes, 
Mr.Brownloe*s Two Vo- 


lumes of Reports, and Two 
Volumes of Pleading, and 
Fe Judicial Writs. 5 


Mr. Will. Stile's, a large 
Volume of Reports, and 


his Practical Regiſter. 


W. S. Golaturrow's Re- 


ports. 


T. H. Mr. Plowden's A. 


bridgement. . 
Mr. Jobn Clayton, Pleas | 


of Aſſize and Topicks. 
Mr, Moile's Entries, prin: 
ted in other Mens Names 


Sir Richard Harper: 8 Re- 


ports common in MS. but 


not printed. 

Mr. Reylh's Records of 
the Tower, 

Mr. Blunt's Law DiQio- 
nary. 

St. Gone Doctor and | 
Student, T. J. Bale llufr' 
Britannice. 

My Lord Keeper Lit- 
tleton s Reports, wrong fa- 
thered certainly. 

Sir Simon Degg, The Par- 
lon's Counſellor. 

Sir Edmund Saunders 
Two large Volumes of Re- 


| ports, cum aliis. 


— — —— — 


— 


4 Catalogue of ſuch Fudges, and ah of Giay-Ino, 


as have publiſhed any Books of Law. 


HE Lord Viſcount 
Verulam, his Elements 

ot the Law, &c. 
Sir Anthony Fitzher- 
bert, his great Abridge- 


ment, his Natura Bre- 
winm , and Juſtice of che 
Peace. 


Sir W. Stamford's Pleas 


of the Crown. 


Mr. Juſtice Daliſon, ſome 
Reports i in the end of Rel. 
O87, 


Sir Henry Y elverton,a Vo- 
lume of Reports. 

Sir Henry Finch s Book of 
Law. 

Mr. Kitchin's Court Leet 
and Court Baron, 

Mr. Juſtice Jenkinꝰs Re- 
rum Fudicarum & Pacu con- 
ſulto. 
Mr. Se rjeant Callis his 
Readings. 


E pieicæa. 


Mr. Aſhes's Tables and 
Mr. 


Mr. Huge's Parſons Law, 
great Abridgement and Re- 
ph 1 Ex 

Mr. Leonard's Three Vo- 
lumes of Reports. 


Mr. Mar Hs Reports. 
Mr. Win98:”s Abridge- 


| Grays- Inn. 


* 


* Si r 7 Bo. Hetl ey's Re ports. . 


Mr. Billingburſt, cum 


1 
N 
4 


aliu * Is a be Ix 4 - 
Mr. John Allen's Reports, 
adjudged before 


Sir 7 homas E 


ment of the Statutes, & c. 


— 


a Hardres's Re- 
ports in F. 


6 


The Names of the Reverend Judges, and others, of 4 


* 


the Middle-Temple, that have been kind to their 


Profeſſion. 


IR Krb. Brook's excel. 
lent Abridgement. 
Sir Fobn Popham's Rep. 
Sir James Dyer's Reports. 
Sir Fobn Dodderidge, the 
Engliſh Lawyers diſcourſe 
of Wales, and Compleat 
Parſon. - = 
Sir Francis More's Rep. 
Sir Henry Caltbrops Co- 
pyholder and Cuſtoms of 


Londowts. 
Sir Richard Lane's Rep. 
Mr. Edmund Plowden , 
Two Volumes of Reports 


| Mr. Fleetwood" Table to 
A % | 0 
Mr. Baron Savil's Re- 
ports. 
Mr. Rich. Crompton's Ju- 
ſtice of the Peace, and 
Juriſdiction of Courts. 
Mr. Shephard's Epitome, 
Juſtice ofthe Peace, Parſons 
Guide, Touchſtone ot Con- 
veyances, &c. 5 
Mr. Latche's Reports. 
Mr. Hake's Book of Law 
dedicated to. O. C. 


| 


and Quære s. 


Sir Feoſfry Palmer's Re- 
Ports. . | 


The 


he ia 


— A ———— b — 
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The Names of the Reverend Tu 


| Lincolns-Inn, who ha 


lent Reports. 


Sir James Leys Reports. | 
Sir Matthew Hales his 
Epitome of Crown Law. 


Mr. Juſtice Raſtals ex- 


cellent Books of Entries, 


Abridgment of the Sta- 
tutes, and Terms of the 
Law. 

Mr. Juſtice Owen's Re- 
—_— | 


Mr. Juſtice Jones Re- 


ports. 


Mr. Juſtice 1/mche's Re- 
| of Executors. 


ports. be 
Mr. Statbhams Reports. 
Mr. Dalton's Juſtice of 


the Peace and Sheriff; Of- 


fice. ; 
Mr. Lembert's Juſtice of 
Peace, Saxon Laws, Ar- 


ve ma 
their Labours. © 


OR Henry Hobarts excel | 


22 and others, of 
us Partakers of 


| cheion , Office, of Conſta- 
ble, and Pers” bulation of 
Kent. | 3 

Mr. Næys Reports falſly 
fathered, at puto. Vi. fo. 54. 
ſupra. 

Mr. William Pryn's Re- 
cords of the Tower abridg- 
ed, Writs and Pleas for the 
Lords, a Supplement to my 
Lord Cook's 4 Inſtitutes, G. 

Mr. Serjeant Benloes Re- 
ports common in MS. part 
printed. 5 

Mr. Went worth's Office 


Mr. Polton's Elaborate 
and Learned Abridgement 
of the Statutes, and his Pax 
Regis & Regni. 


Mr. Juſtice inc bes En- 


tries. 


{ 


Book primed for Richard * 


Folio. 


| T H E Works of Flavius Joſephus , Trallre into Englith, 


Quevedo's Viſions. Thefe Five by Sir _ LEtrange. | 
The Genuine Epiſtles of St. Barnabas, St. Ignatius, St. Clement, 


St. Polycarp, the Shepherd of Hermas, with a large Fo Dif. 


courſe. Octa vo. 
A Practical Diſcourſe againſt Profine Swearing. Oda vo. 
The Authority of Chriſtian Princes over Eccleſiaſtical Synods, la 
Anſwer to a Letter to a Convocation Man. OQtavo. 


half of the King's Supremacy. Odavo. 


The Principles of the Chriſtian Religion Explained, in 4 Brief Com- f 


mentary upon the Church Catechiſm. The Second Edition. Octavo. 


The Church of Rome no Guide in Matters of Faith; in anſwer to a 


late Letter from a Nepbew to his Uncle, &c. Octavo. 


The State of the Church and Clergy of England, in their Councils, 


Synods, Convocations, Conventions, and other Publick Aſſemblies ; Hi- 
torically/ Deducted from the Converſion of the Saxons to the preſent 


Times. With a large Appendix of Original Writs, and other Inſtruments, 


Theſe by Dr. Wake, Dean of Exeter. 

Fpitetus's Moral's, with Simplicius's comments, in n Engliſh, The 
Second Edition, with the Addition of the Life of Epictetus. Ottavo, 

The Chriſtian Pattern, or a Treatiſe of the Imitation of Chritt ; 


ag, B in OAavo with Cuts, and alſo in Twelves. Both by Dr. Scene 
ope. 

A ſhort View ef the Profaneneſs and l of the Engliſn Stage, 
with the Senſe of Antiquity upon this Argument. Wim his Two Be- 
fences thereof. 

The Emperor M. Antoninus his Converſation with himſelf, together 
with the preliminary Diſcourſe of the Learned Gataker. As alſo the Em- 
peror's Life, written by M. D'Acier, and ſupported by the Authorities 
Collected by Dr. Stanhope; to which is added the Mythological Picture 


of Cebes the Theban: Tranſlated into Evglſh fiom their Reſpective 


Or 1ginals, Theſe 10 Mr. Collier, Rr 
Books 


Fables of Aſop , and other eminent Mychologiſts , vith 
- Morals and Refle;, * ons, Folio. 


Fables and Ste“ * Moralized, being a fred Part of the Fables & 
Eſop, and ocher « eminent Myrhologitts. Folio” 


An Appeal to all the True Members of the Church of England on ah 


Four Books, Written originally in Latin by Thomas a Kempis, now ah | 
dr.d into Engliſh, To which are added Meditations and Prayers for Sick 


” 


1 Bool, printed for Daniel Brodie wk Femnfle-Bar, 
| "ON John Nicholſon 41 the King's Arms in Little Britain, 
Benj. Tooke at the Temple-Gate, and . Stra- 
hit at the Roys Exchange + in Cornhil 


＋. 


T H E Turkiſh 3, „in Eight Volames, th th. Edition ; 
Twelves. . 
Mackenzy' s Efay on Frugality. Oavo, | 
on Reaſon, Oftavo, 5 
on Humane Learning. O2avo, 95 
Seneca's Morals. Octavo. 
Bona's Guide to Eternity. Twelves. 
The Fables of Aſop, with Reflections, in Folio. 
| Eraſmus's Select Colloquies, io Ottavo, | | 
Tully' 8 Offices, in Engliſh, Octavo. Theſe Five by Sir r Roger L'E 
ſtrange. 
The Works of Mr. John Oldham. Odo. 
Mr. Collier's Eſſays Compleat, in Two Parts, in od“. 
Love Letters, between a Noble- man and his Siſter, in three Volumes 
in Twelves Comolear. 
Montaignc's Eſſays, in three Volumes, Engliſhed by Eſquire Cotton 
Ollavo 
New Years Gifts. in Tonka Parts, the. fas 3 Twelves. 
Heylin's Coſmography in Folio, now in the Prefs, with large Additiont 
Dr. Salmon's Polygrapkice) i in two Volumes. The * Edition, in 


Octavo. 
11 The Hiſtory of the Buccaniers Compleat, in Odavo; with mary 
; . The Compleat Hiſtary of Europe, from- the Treaty of Nimiguen to 


1 the end of the Year 1700. Odavat 
3 The Compleat Hiſtory of Europe, for the Yer 1701. with 2 Liſt of | 
all rhe Perſons in Office under his Majeſty. Octavo. 

The whole Comical Works of, Monſieur Scarron', containing bis Co- 
mical Romance Compleat, all his Novels, his Letters, Kc. Newly done 
| into Engliſh, by Mr. Tho, Brown, c. In Octavo, with Cuts. 

f One hundred Ingenious Novels, written in Italian, by N. Baccacio, 
| Newly done into Engliſh. . In Oftavo, with Cuts. 

0 Te The Compleat Horſe-man abridg'd,, for the Sieur de solte! By 
. 1 Sir William Hope, with Cuts, in OJavo,' : | 
; j The Roman Hiſtory, ia Two Volumes. 
I } The Gazetteer, | | 


— 


* 


